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Nearly a Decade Later:
Surveying Georgia’s
“New”’ Noncompete Law

This article discusses the flurry of decisions issued by the Court of Appeals of
Georgia providing guidance on the “new” noncompete law, as well as several
opinions of significance from the federal judiciary.

BY NEAL F. WEINRICH AND ASHLEY M. BOWCOTT

Georgia historically disfavored cov-
enants not to compete and other re-
strictive covenants, particularly in the
employment context.! This hostility was
rooted in Georgia’s Constitution, which
provided that all contracts that had the ef-
fect of or were intended to defeat or less-
en competition or encourage monopolies
were illegal and void.?

In the mid-2000’s, members of Geor-
gia’s business community started lobby-
ing for revisions to Georgia’s restrictive
covenant law. A legislative committee
studied the issue and concluded that a
change in the law would help keep busi-
nesses in Georgia, as well as attract new
businesses. The committee recommended
that the General Assembly enact legisla-
tion revising Georgia’s restrictive cov-
enant law, which it did in 2009.> How-
ever, that law could not take effect until
a referendum amending Georgia’s Con-
stitution passed.* In November 2010, the
voters approved a referendum.’ Because
there were questions about the validity of
the law—since the law took effect before
the constitutional amendment allowing

the law had technically taken effect—the
Georgia General Assembly reenacted
the legislation in substantially the same
form.® The reenacted legislation took ef-
fect on May 11, 2011 (the “Act”), drasti-
cally changing restrictive covenant law in
Georgia in many ways. Perhaps the most
notable change is that Georgia courts can
now modify unreasonable restraints.

The Act does not apply to contracts
signed before the new law took effect.”
Therefore, shortly after the Act’s pas-
sage, many noncompete disputes still in-
volved covenants governed by Georgia’s
common law. Over time, however, many
Georgia employers implemented new re-
strictive covenant agreements, and more
and more disputes involve covenants
governed by the Act. Although it took
longer than many expected to see ap-
pellate case law interpreting the Act, in
the last few years the Court of Appeals
of Georgia has issued a flurry of decisions
providing guidance on the Act. This ar-
ticle discusses those decisions as well as
several opinions of significance from the
federal judiciary.
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Who can be subject to a
noncompete under the Act?
Although the drafters of the Act set out
to make noncompetes and other restric-
tive covenants easier to enforce, they
were also cognizant that not all employ-
ees should be subject to post-termination
noncompetes. In striking this balance, the
Act only allows post-termination non-
competes with employees who:

(1) [c]ustomarily and regularly solicit
for the employer customers or prospec-
tive customers;

(2) [c]ustomarily and regularly engage
in making sales or obtaining orders or
contracts for products or services to be
performed by others;

(3) [plerform the following duties:

(A) [h]ave a primary duty of man-
aging the enterprise in which the
employee is employed or of a cus-
tomarily recognized department or
subdivision thereof;

(B) [c]ustomarily and regularly di-
rect the work of two or more other
employees; and

(C) [h]ave the authority to hire or
fire other employees or have par-
ticular weight given to suggestions
and recommendations as to the hir-
ing, firing, advancement, promo-
tion, or any other change of status
of other employees; or

(4) [plerform the duties of a key em-
ployee or of a professional.?

Although the drafters of the Act set out to
make noncompetes and other restrictive
covenants easier to enforce, they were also
cognizant that not all employees should be
subject to post-termination noncompetes.
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Although executives, high-level man-
agers and true salespeople clearly seem to
come within the reach of the Act, the Act
leaves substantial room for disagreement
about whether noncompetes are allowed
for many other types of employees. This
section of the Act is also rife for over-
zealous employers using noncompetes
against employees whom the General
Assembly did not intend to be subject
to noncompetes. The Court of Appeals
of Georgia’s recent decision in Blair v.
Pantera Enterprises, Inc., illustrates such
a situation.’ Blair worked for Pantera as
a backhoe operator and laborer, and he
primarily provided services to Pantera’s
customer, Norfolk Southern, in a spe-
cific territory. Blair signed a noncompete
with Pantera that prohibited him from
operating a backhoe on railways owned
or leased by Norfolk Southern for two
years after his employment ended. He
made $13 an hour, did not have author-
ity to hire or fire people, did not regularly
direct the work of anyone other than his
truck driver, was not involved in sales and
was not involved in negotiating contracts
with Norfolk Southern.

In 2017, Blair left Pantera to work for
a competitor where he would be paid $20
an hour. Norfolk Southern redirected its
track maintenance business to Blair’s new
employer because Norfolk Southern felt it
could not find a suitable replacement for
him. Pantera filed suit and argued that by
virtue of his reputation and training, Blair
was a ‘key employee” under O.C.G.A.
Section 13-8-53(a)(4) who could be sub-
ject to a noncompete. The trial court ac-
cepted Pantera’s argument and enjoined
him from operating a backhoe for Nor-
folk Southern in the relevant territory for
the two-year period.

On appeal, the Court of Appeals of
Georgia held that to interpret O.C.G.A.
Section 13-8-51(8) (which defines “key
employee”) to include an employee like
Blair “would create an unintended re-
striction on trade and run counter to
the balance the legislature sought to
create by limiting the application of
the [A]ct.”’® The court held that the
phrase “key employee” was not meant
to include every employee. Rather, ac-
cording to the court, both sentences of



O.C.G.A. Section 13-8-51(8) must apply
for an employee to be a “key employee.”
The legislature’s intent to limit the cov-
erage of the Act to certain employees
would be frustrated if the court con-
strued O.C.G.A. Section 13-8-51(8) to
mean that any person in possession of
selective or specialized skills, learning
or abilities obtained by reason of having
worked for an employer, who would al-
ready be considered an “employee” under
0O.C.G.A. Section 13-8-51(5), would also
be a “key employee.” Analyzing whether
Blair met the first sentence of O.C.G.A.
Section 13-8-51(8), the court held that
even if his good reputation with Nor-
folk Southern was sufficient for him to
have a “high level of notoriety, fame,
reputation, or public persona as the em-
ployer’s representative,” he would be a
key employee only if that level of noto-
riety, fame, reputation or public persona
was gained “by reason of the employer’s
investment of time, training, money,
trust, exposure to the public, or expo-
sure to customers, vendors, or other
business relationships during the course
of the employee’s employment with the
employer.”"! Although Blair was Norfolk
Southern’s preferred backhoe operator,
it was because of his positive attitude,
reliability and proficiency from his own
work ethic and personal attributes, not
by reason of Pantera’s investment in him.
Therefore, he was not a key employee
under the Act, and the court vacated the
trial court’s injunction."

The analysis in Blair is limited to what
constitutes a “key employee.” Two other
decisions, one from the Court of Appeals
of Georgia and one from the Northern Dis-
trict of Georgia, address the other prongs
of O.C.G.A. Sections 13-8-53(a)(1)-(4).

Kennedy v. The Shave Barber Co., LLC
involved a dispute over a hair stylist’s
noncompete and non-solicits."? After sev-
eral employees left and opened competing
barbershops, the owner of The Shave re-
quired its stylists, including Kennedy, to
sign agreements containing a three-mile
noncompete, a customer non-solicit and
an employee non-recruitment covenant.
Kennedy resigned and opened her own sa-
lon within the radius. She announced her
resignation via social media and “tagged”

The Shave in her post, so the post appeared
on The Shave’s social media. She also re-
posted photos taken at The Shave, tagging
some of The Shave’s customers. The Shave
filed a lawsuit and obtained an injunction
enforcing the restrictive covenants.

On appeal, Kennedy argued that she
was not the type of employee against
whom a noncompete could be enforced.
She also argued she was not even an “em-
ployee” at all within the meaning of the
Act. O.C.G.A. Section 13-8-51(5) defines
an “employee” as including any person
“in possession of selective or special-
ized skills, learning, or abilities or cus-
tomer contacts, customer information
or confidential information.” O.C.G.A
Section 13-8-53(a)(1) permits noncom-
petes against employees who “customar-
ily and regularly solicit for the employer
customers or prospective customers.”
While employed, Kennedy regularly
posted her work schedule and a link to
The Shave’s website to her social media
accounts, she encouraged clients and po-
tential clients to patronize The Shave,
and she posted photographs of services
she provided and tagged The Shave in
her posts. She provided services to 230
repeat customers per month. Based on
this evidence, the Court of Appeals con-
cluded that the trial court was within its
discretion to find that she was an “em-
ployee” that customarily and regularly
solicited customers or prospects.

In CSM Bakery Solutions, LLC v. Debus,
Judge Timothy C. Batten Sr. of the North-
ern District of Georgia also weighed in on
what types of employees may be subject
to a noncompete under the Act.’ CSM,
a bakery manufacturer, sued Debus after
she went to work for a competitor. Judge
Batten initially entered an injunction en-
forcing the noncompete; however, after
some discovery, he dissolved the injunc-
tion, finding that Debus was not the type
of employee for whom noncompetes are
allowed. CSM argued that Debus regu-
larly solicited and made sales to one of
CSM’s customers and cited her self-eval-
uation as proof. Judge Batten did not find
this evidence compelling because the self-
evaluation showed she did not consider
her job to involve sales. He also credited
her deposition testimony regarding her

lack of involvement in sales, finding that
she would have been incentivized “to cast
her responsibilities in the most expansive
light” in the evaluation.”

CSM also relied on Debus’s promotion
to the position of sales representative as
evidence that she was involved in sales.
Judge Batten rejected this argument and
found that Debus’ title was not conclusive
as to her actual duties, and indeed, her su-
pervisor’s testimony showed her day-to-
day duties did not involve soliciting cus-
tomers. CSM also relied on a handful of
emails from Debus’ five years of employ-
ment, which evidenced some involve-
ment in sales; however, Judge Batten
found that if Debus had been “regularly”
involved in sales, there would be substan-
tially more evidence, and the emails CSM
relied upon showed she had to seek per-
mission from her superiors on sales mat-
ters.'® Judge Batten also generally noted
the lack of the basic evidence one would
expect if an employee had been regularly
involved with solicitation or sales, such
as sales records and commissions sheets.!”
He found that if he interpreted O.C.G.A.
Sections 13-8-53(a)(1) and (2) in the way
CSM suggested, the limitations upon
whom noncompetes can be used would
be meaningless and noncompetes could
be used with every employee who posi-
tively impacts sales efforts.'®

CSM also argued that O.C.G.A.
Section 13-8-53(a)(3) applied to Debus be-
cause she managed two employees, could
hire and fire, and described her role as
“managing a territory.”” Although Judge
Batten acknowledged she supervised some
employees, he found that CSM had not
shown that she “customarily and regularly”
managed her employees, and that she still
had to report to her supervisors with re-
spect to her primary account.’

Like the employer in Blair, CSM also
argued that Debus was a “key employee”
under O.C.G.A. Section 13-8-53(a)(4)
based on her strong reputation with a
customer.” Judge Batten concluded that
“her role and status within the company
[did] not indicate that she was a key em-
ployee” among CSM’s thousands of em-
ployees worldwide. Rather, she was a
low-level employee. Judge Batten rejected
the notion that “virtually any employee
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with customer interaction” becomes a
“key employee.”*

Blair, Kennedy and CSM thus illustrate
that the question of whether an employee
may be subject to a noncompete under
the Act remains murky for many types of
employees. This question remains rife for
dispute and will continue to be litigated
in cases involving employees not clearly
covered by the Act.

What are trial courts’ modification
powers under the Act?

Under the common law prior to the Act,
if a trial court found that a covenant was
overbroad, the court could not modify
it to make the restriction reasonable.?
Moreover, if a noncompete or customer
non-solicit in an employment agreement
was found to be overbroad and unen-
forceable, the other noncompetes or cus-
tomer non-solicits in the agreement were
also rendered unenforceable.” The Act
changed these rules by allowing courts to
modify overbroad restrictions.

The extent of a court’s authority to
modify covenants has been the subject
of much discussion and litigation: can a
court merely “strike” offensive portions of
a covenant, or can a court insert missing
language to make an overbroad covenant
reasonable? Similarly, can a court rewrite
a covenant that is overbroad or unrea-
sonable in some respect? The Act itself
does not provide clear answers. O.C.G.A.
Section 13-8-54(b) provides that “. . . if
a court finds that a contractually speci-
fied restraint does not comply with the
provisions of Code Section 13-8-53, then
the court may modify the restraint provi-
sion and grant only the relief reasonably
necessary.” “Modify” means “to make,
to cause, or otherwise to bring about a
modification.”” “Modification’ means
the limitation of a restrictive covenant
to render it reasonable in light of the cir-
cumstances in which it was made. Such
term shall include: (A) [s]evering or re-
moving that part of a restrictive covenant
that would otherwise make the entire
restrictive covenant unenforceable; and
(B) [e]nforcing the provisions of a restric-
tive covenant to the extent that the pro-
visions are reasonable.” A modification

cannot render the covenant more restric-
tive than as originally drafted.”

Several decisions from the Court of
Appeals of Georgia have addressed trial
courts’ modification powers under the
Act. In Kennedy, the noncompete in the
hair stylist’s agreement prohibited her
from working in the men’s grooming
industry within a three-mile radius of
any location of The Shave. However, the
salon operated only one location and had
no plans to open others. The trial court
therefore modified the noncompete to
cover three miles from only the existing
Virginia-Highlands location and not any
future locations. In her appeal, Kennedy
argued that the geographic restriction in
her noncompete was unreasonable. Given
that most of The Shave’s customers live
and work within three miles of the Vir-
ginia Highlands location, and given that
the trial court’s limiting the noncompete
to only the existing location, the Court of
Appeals of Georgia affirmed the injunc-
tion and rejected Kennedy’s argument
that the territory was unreasonable.”

Kennedy was the first published opin-
ion from the Court of Appeals of Georgia
approving a trial court’s modification of a
noncompete pursuant to the Act. In Belt
Power v. Reed, the Court of Appeals again
acknowledged the trial court’s discretion-
ary modification powers.?”’ Belt Power in-
volved the enforceability of no-hire and
employee non-recruitment covenants.
The trial court concluded that these cov-
enants were not governed by the Act and
were unenforceable under the common
law. The trial court also made the alter-
native finding that the covenants were
unenforceable under the Act and declined
to modify them.*® As discussed below, the
Court of Appeals disagreed with the trial
court and held that such covenants are
governed by the Act. As to the second
issue, Belt Power argued that the trial
court abused its discretion in declining
to modify the covenants. The Court of
Appeals observed that O.C.G.A. Section
13-8-54(b) provides a trial court “may
modify” an overbroad covenant and con-
firmed that this language means modifica-
tion is not mandatory. To the contrary, “it
is within a trial court’s discretion wheth-
er or not to apply the Act’s blue pencil

provisions.”! The Court of Appeals found
that the trial court had properly consid-
ered Belt Power’s legitimate business in-
terests and was within its discretion to
decline to modify the covenants to make
them enforceable.*

These two cases do not answer the
questions of whether a trial court can
only strike language, whether a trial court
can rewrite a covenant or whether a trial
court could supply missing language.*
Several federal district court decisions
have explored these questions. LifeBrite
Laboratories, LLC v. Cooksey involved a
noncompete without any territorial limi-
tation.* Judge Thomas W. Thrash Jr. thus
had to decide whether the term “modify”
under the Act means courts “may only ex-
cise offending language” or whether they
“are empowered to actually reform and
rewrite the contract.” He found that the
Act permits excising overbroad language
but does not address whether courts can
insert missing language. Judge Thrash
therefore looked to pre-Act case law on
blue-penciling, which under the common
law was only allowed for covenants ancil-
lary to the sale of a business.* In a 1990
case, the Supreme Court of Georgia stated
that “[t]he ‘Dlue pencil marks, but it does
not write.”” Concluding that “[n]othing
in the [Act] makes it clear that the leg-
islature meant to change Georgia’s com-
mon law approach to blue penciling other
than to allow it in more circumstances,”
Judge Thrash held that, under the Act,
“. .. courts may not completely reform
and rewrite contracts by supplying new
material terms from whole cloth.”®

Although no other court has disagreed
with Judge Thrash and concluded that a
missing territory can be added to a non-
compete, other judges have taken different
approaches in different circumstances. In
Cunningham Lindsey U.S. LLC v. Box, a non-
solicit restricted solicitation “within the
territory of the office in which Employee is
employed.” Judge Mark H. Cohen found
that this territory was ambiguous and blue-
penciled it to apply to “Atlanta, Georgia.”
In Pan Am Dental, Inc. v. Trammell, Judge
William T. Moore Jr. found a noncompete
that applied during the term of an inde-
pendent contractor relationship and that
required the contractor to devote his entire
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working time to promoting the company
and also required the contractor not to act
on behalf of any other firm was too broad
in that it prohibited the contractor from
engaging in any other work during the re-
lationship, even if the other work was not
competitive.” Judge Moore, therefore, re-
wrote this covenant to only prohibit the
contractor from working for a business in
competition with the company.*

Are non-recruitment covenants

covered by the Act?

Belt Power confirms the Act applies to no-
hire and employee non-recruitment cov-
enants.® As discussed above, the trial court
in Belt Power struck down the covenants,
finding the Act does not govern such cov-
enants and that the covenants at issue were
unenforceable under the common law. The
Court of Appeals of Georgia reversed the
former finding but affirmed the trial court’s
alternative holding that the covenants were
unenforceable under the Act. In conclud-
ing that the Act applies to no-hire and
employee non-recruitment covenants,
the Court of Appeals noted that O.C.G.A.
Section 13-8-51(15) defines a “restrictive
covenant” as “an agreement between two or
more parties that exists to protect the first
party’s or parties’ interest in property, con-
fidential information, customer good will,
business relationships, [or] employees.* The
Court of Appeals then considered O.C.G.A.
Section 13-85-4(b), which states “[i]n any
action concerning enforcement of a restric-
tive covenant, a court shall not enforce a
restrictive covenant unless it is in com-
pliance with the provisions of O.C.G.A.
Section 13-8-53..."”.* Construing these two
parts of the statute together, the Court of
Appeals concluded no-hire and employee
non-recruitment covenants are subject
to the statute and must meet the
Act’s requirements.*

Conclusion

The Court of Appeals of Georgia and the
federal district courts have started unrav-
elling many of the key interpretational
questions wrapped into the Act. Courts
have touched upon other issues not dis-
cussed above, but many questions have not
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been fully answered, e.g., what proffered
legitimate business interests are sufficient
or insufficient under O.C.G.A. Section 13-
8-55 to support a noncompete?;* are there
limits when using a list of competitors as
a substitute for a geographic restriction
in a noncompete as set forth in O.C.G.A.
Section 13-8-56(B)?;* are noncompetes
that restrict an employee from work-
ing in “any capacity” permitted?;* when
does economic hardship bar enforce-
ment of a noncompete under O.C.G.A.
Section 13-8-58(d)?;*® how will Georgia
courts analyze choice of law provisions in
agreements governed by the Act?*' These
and many other questions related to the
Act that are beyond the scope of this ar-
ticle have yet to be addressed in published
decisions and will likely continue to be
litigated in the years to come. ®
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Is Liberal Enforcement
of Noncompetes Still

Good Policy?

To prompt discussion about the economic impact of Georgia’s
noncompete law, this article discusses policy considerations
and gives practical suggestions for how Georgia’s noncompete
law might be amended to effectively support employers without

unnecessarily burdening employees.
BY BENJAMIN I. FINK

In 2011, the law in Georgia relating to
enforcement of noncompetes and other
restrictive covenants changed significantly
as a result of the passage of the statute that
is commonly referred to as the “Restric-
tive Covenant Act” or “RCA.” Prior to
that time, the Georgia Constitution pro-
hibited contracts that had the effect of or
were intended to defeat or lessen compe-
tition.? That prohibition resulted in a long
line of case law in Georgia that was hostile
to enforcement of restrictive covenants,
particularly in the employment context.
The RCA made it much easier for
companies to enforce noncompetes, espe-
cially against former employees. In pass-
ing the law, the General Assembly found
that “reasonable restrictive covenants
contained in employment and commer-
cial contracts serve the legitimate purpose
of protecting legitimate business interests
and creating an environment that is fa-
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vorable to attracting commercial enter-
prises in Georgia and keeping existing
businesses within the state.™

It is undoubtedly true that more lib-
eral enforcement of noncompetes helps
many employers; however, there is little
evidence that proponents of the RCA
considered the negative effects the law
could have on Georgia's economy as a
whole. For example, while the law was
being debated in the Legislature, a few
members of the public, including this
author, called upon Georgia lawmakers
to consider studies that suggest greater
enforcement of noncompetes can hin-
der overall economic development and
entrepreneurial activity.! These recom-
mendations for further research and
analysis were largely ignored.

Much has changed in the national non-
compete landscape since 2011 and many
of the policies commonly cited as the ba-
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sis for strict enforcement of noncompetes
are now being heavily scrutinized by state
legislatures.® The massive job losses re-
sulting from the coronavirus pandemic
may accelerate this trend, especially with
respect to lower wage workers.

In October of 2016, in response to a
report released by the U.S. Department of
Treasury, President Obama issued a call
to action on “unnecessary” noncompete
agreements.® This call to action received
support from elected officials in a few
states, as well as from prominent social
scientists who study noncompetes.” The
Trump administration has continued
to scrutinize noncompete agreements
and various bills have been introduced
by Congress seeking to curtail the use
of noncompetes.®

In addition, the Federal Trade Com-
mission (FTC) has been pulled into the
national reassessment of noncompetes.’



Earlier this year, the FTC held a public
workshop on possible rulemaking to de-
termine whether there is sufficient legal
and empirical support to promulgate a
rule restricting the use of noncompetes.'

These developments demonstrate a
growing national interest in reassessing
noncompetes. This interest is perhaps
partially fueled by a number of economic
and social studies that support some of
the cautionary pleas made by this author
in 2011. Considering the recent national
trend toward reevaluating noncompetes,
as well as the introduction of new em-
pirical data related to noncompetes, the
time may be ripe for Georgia lawmakers
to revisit Georgia's noncompete law and
its impact on economic development in
Georgia. To prompt discussion about the
economic impact of Georgia’s noncom-
pete law, this article discusses some of
these policy considerations. Addition-

THIS NOTE IS LEGAL TENDER
FOR ALL DEBTS, PUBLIC AND PRIVATE

ally, this article gives practical sugges-
tions for how Georgia’s noncompete law
might be amended to effectively support
employers without unnecessarily bur-
dening employees.

Background

In most states, except those most hostile
to noncompetes, the law typically allows
for the enforcement of noncompetes as
long as they are reasonable, requiring
courts to balance the interests of employ-
ers, employees and society as a whole
in making a reasonableness determina-
tion." This approach typically provides
the courts with wide discretion in deter-
mining on a case-by-case basis whether a
noncompete should be enforced, allowing
increased flexibility in the law. Following
enactment of the RCA, Georgia follows
this approach.

However, some scholars have ar-
gued that this reasonableness test for
enforceability leads to inconsistency
in enforcement,'? as well as the misal-
location of human resources, reduced
economic growth, innovation and even
employee performance.”® Further, some
scholars have argued that a legal regime in
which noncompetes are strictly enforced
is inconsistent with the current state of
the economy and the realities of the cur-
rent employment model in the United
States, including the shift from employ-
ers promising long-term job stability in
exchange for employee loyalty to a model
comprised of job instability and increased
employee mobility." Noncompetes “may
also serve anticompetitive ends, includ-
ing limiting wage growth by restrain-
ing labor-market competition from
product-market competitors, retarding
product-market competition by reduc-
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ing information flows to competitors
and preempting future competition from
departing employees.”*

The Policy Considerations

The Use of Noncompetes to Protect
Trade Secrets

One of the primary arguments for the
use of noncompetes in the employment
context by employers is that they are
necessary to prevent unfair competition
through an employee’s misappropria-
tion of confidential information, trade
secrets or other key competitive knowl-
edge learned through employment or as
a result of training.'* While trade secrets
statutes provide for injunctive relief for
actual or threatened misappropriation of
trade secrets, as well as potential damag-
es for actual misappropriation, this type
of protection may sometimes be insuf-
ficient for employers as the damage may
already be done by the time they are able
to obtain an injunction.” There is cer-
tainly a valid concern that neither trade
secret law nor nondisclosure agreements
provide the level of protection offered by
noncompetes. Noncompetes can prevent
an employee from taking a role with a
competitor that would put the former
employer’s trade secrets and other con-
fidential business information at risk of

Researchers at MIT and Harvard have
concluded that states that enforce
noncompetes tend to experience lower
venture capital investment than states that
proscribe enforcement, and that the strict
enforcement of noncompetes drives away
some of the “best and brightest.”
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being used or disclosed. On the other
hand, based on studies suggesting the
availability of other legal mechanisms
such as nondisclosure agreements, con-
fidentiality agreements and trade se-
crets statutes, as well as the inability
of noncompetes to adequately protect
trade secrets without overreaching to
cover non-protectable information and
without overly restricting job mobility,
policy-makers should at least consider
whether noncompetes are the most ap-
propriate way in which to protect an
employer’s trade secrets from former
employees’ improper use or disclosure.'®

What Impact do Noncompetes have
on Economic Development?
Proponents of noncompetes argue that
businesses are less likely to open offices
or locate in jurisdictions where courts
frequently strike down noncompetes
and that this stems from concerns about
their ability to restrict their employees
from leaving to join competitors. Yet,
some studies suggest that strict enforce-
ment of noncompetes may not be in the
best interest of all businesses or overall
economic development."” Researchers
at MIT and Harvard have concluded
that states that enforce noncompetes
tend to experience lower venture capi-
tal investment than states that proscribe
enforcement,” and that the strict en-
forcement of noncompetes drives away
some of the “best and brightest.”?! Thus,
highly accomplished executives may be
more likely to locate in states that do
not favor enforcement of noncompetes
as they may believe they can maximize
their compensation in those states. In
addition, several studies suggest that
enforcing noncompetes may inhibit en-
trepreneurs from starting new business-
es.”” These studies at least suggest that
the historical rationale for noncompete
enforcement should be reexamined.

What Impact Do Noncompetes Have
on Innovation?

Proponents of noncompetes have also
traditionally argued that they give busi-
nesses an incentive to engage in costly
research and development activities,
which lead to innovations in products



and services, thereby making businesses
more competitive.”> Without such pro-
tections, employers may be less likely to
spend money on research and develop-
ment because employees could more eas-
ily walk away from the business and take
their knowledge to a competing business.

Conversely, one study has found that
stricter enforcement of noncompetes re-
duces research and development spending
and capital expenditures per employee.
Other studies conclude that the enforce-
ment of noncompetes may actually reduce
technological advancement, innovation
and economic growth for businesses due
to the lack of information spillover cre-
ated by employee mobility.” Further, one
scholar has concluded that the use of non-
competes as protection for intellectual
property rights such as trade secrets may
inhibit downstream innovation because
former employees may be sufficiently
afraid of becoming “enmeshed in litiga-
tion” as a result of using such information
to engage in competitive activities, such
as creating a competing enterprise.”

What Impact Do Noncompetes Have on
Employee Performance?

A newer argument against the strict en-
forcement of noncompetes in the em-
ployment context is that such enforce-
ment stifles employee performance. In a
recent study, researchers found that sub-
jects in simulated noncompete conditions
showed significantly less motivation in
their jobs and got worse results on effort-
based tests. They conclude that restric-
tions on an employee’s future employ-
ment not only dim the employee’s later
employment prospects, but also “decrease
their perceived ownership of their jobs,
sapping their desire to exert themselves
and develop their skills.”’

There is some evidence to suggest that
restricted employees’ negative percep-
tions of their future market opportunities
may be justified. According to another re-
cent study, employees who work in states
where noncompetes are enforced gener-
ally accumulate less income than employ-
ees who live in states where noncompetes
are not enforced.” Scholars suggest that
this is because the restricted employees
are not free to pursue higher-paying

opportunities when they come along.”’
Similarly, some studies suggest that in
areas where noncompetes are regularly
enforced, even employees who are not
bound by noncompetes see reduced wages
and employment opportunities.*

Suggestions for Reforming
Georgia’s Noncompete Law
Given the state of the research, the ques-
tion that should be asked is whether the
law surrounding noncompete agreements
needs wholesale change or whether the
occasional abuse of noncompetes is what
really creates the problems (like unpaid
interns and minimum wage sandwich
makers). While abuses certainly exist and
should be curbed, the studies referenced
above suggest that Georgia’s noncompete
law could be reformed to enhance the
benefits of noncompetes while reducing
the burden they place on Georgia’s em-
ployees. The reformation could include at
least four major components.

First, Georgia should consider express-
ly banning noncompetes for low-wage
workers. Georgia’s current noncompete
law does not clearly delineate which em-
ployees may be subjected to a noncom-
pete.” While the drafters may not have
intended for the statute to allow noncom-
petes against low-wage employees, there
is enough room in the statute’s language
to argue that these employees may be re-
stricted by a noncompete in certain cir-
cumstances. However, low-wage work-
ers typically are not privy to the type of
information noncompetes are meant to
protect, and even if they are, there are
other less burdensome legal mechanisms
employers may use to protect their infor-
mation. This rationale prompted several
states to ban noncompetes for low-wage
workers in 2019.* Georgia should con-
sider following suit.

Second, Georgia should consider re-
quiring employers to give employees
and job candidates advance notice that
they will be asked to sign a noncompete.
Requiring employers to give employees
advance notice would prevent the com-
mon scenario of new employees hast-
ily signing a noncompete on their first
day of work and would give employees

a chance to consider the implications of
signing a noncompete before accepting
employment.*® Relatedly, consideration
should be given to offering existing em-
ployees something more than continued
employment as consideration in support
of a noncompete. This consideration
might include a one-time payment, eq-
uity incentives, additional paid time off
or something else of value.

Third, Georgia should consider adopt-
ing a relatively new approach, called “pur-
ple penciling” by some experts,* when
evaluating the enforceability of noncom-
petes. The purple pencil approach is a
combination of a judicial modification
approach, in which courts may “modify”
a noncompete by rewriting its language,
and a red pencil approach, in which courts
simply void an overly broad noncompete.
Under the purple pencil approach, courts
must void a noncompete entirely unless
the document shows an unambiguous
intent to draft narrow restrictions on
the employee, in which case, a court may
modify the noncompete.

Finally, Georgia should consider ex-
pressly empowering courts to craft broad
remedial measures when an employee
intentionally violates other legal obliga-
tions, such as a non-disclosure covenant
or customer non-solicitation covenant,
including, when appropriate, prohibiting
the employee from working for a com-
petitor for a limited period of time. Some
have referred to this as a “springing” or
“time-out” noncompete.”® A springing
noncompete is one that an employee is
not initially subjected to by an employer,
but may be imposed on an employee by a
court if the employee violates another less
restrictive covenant. By allowing courts
to impose springing noncompetes, Geor-
gia employers will be encouraged to use
less restrictive covenants with the assur-
ance that courts can impose more sub-
stantial protective remedies on dishonest
and non-compliant employees.

Conclusion

The question of the extent to which
noncompetes should be enforceable in
the employment context appears to have
no clear answer. On the one hand, em-
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ployers have a very legitimate interest
in protecting their business assets from
unfair competition by former employees
and their new employers. On the other,
employees, and the greater economy as
a whole, have a legitimate interest in
having the ability to change jobs and not
being chained to a specific job as a re-
sult of their knowledge of information
that may be used in a new position. The
public also has a legitimate interest in a
competitive marketplace. Accordingly,
as a starting point, Georgia lawmakers
should consider taking steps to reduce
the use of noncompetes against low-
wage employees, to ensure employees
are aware they may be asked to sign a
noncompete and to encourage employ-
ers to use less restrictive covenants by
empowering courts to more effectively
deal with over broad noncompetes and,
on the other hand, with dishonest or
non-compliant employees. ®

Thank you to Lauren Frisch and Ben Per-
kins, associates at Berman Fink Van Horn,
for their assistance with this article.
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846, 824 S.E.2d 711 (2019) (backhoe
operator not an employee subject to a
non-compete under the RCA); Kennedy
v. Shave Barber Co., LLC, 348 Ga. App.
298, 822 S.E.2d 606 (Ga. Ct. App. 2018)
(hair stylist is a key employee under

the RCA); CSM Bakery Sols., LLC v.
Debus, 1:16-CV-03723-TCB, 2017 WL
2903354 (N.D. Ga. Jan. 25, 2017) (non-
compete not permitted against bakery
manufacturer sales representative).
Benjamin I. Fink, Employer Alert: Non-
Competes Are Under Attack in Certain
States, BEVLAw.coM: GEORGIA NON-
CoMPETE & TRADE SECRETS (Aug. 28,
2019), https://www.bfvlaw.com/
employer-alert-non-competes-are-
under-attack-in-certain-states/.

When employees are given advance
notice that a non-compete will be
required non-competes may have
positive effects such as higher wages,
more training, information and job
satisfaction. See Starr, supra note 15,

p. 15.

See, e.g., Beck & Hahn, supra note 9.
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