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Is Liberal Enforcement 
of Noncompetes Still 
Good Policy?
To prompt discussion about the economic impact of Georgia’s 
noncompete law, this article discusses policy considerations 
and gives practical suggestions for how Georgia’s noncompete 
law might be amended to effectively support employers without 
unnecessarily burdening employees. 

BY BENJAMIN I. FINK

In 2011, the law in Georgia relating to 
enforcement of noncompetes and other 
restrictive covenants changed significantly 
as a result of the passage of the statute that 
is commonly referred to as the “Restric-
tive Covenant Act” or “RCA.”1 Prior to 
that time, the Georgia Constitution pro-
hibited contracts that had the effect of or 
were intended to defeat or lessen compe-
tition.2 That prohibition resulted in a long 
line of case law in Georgia that was hostile 
to enforcement of restrictive covenants, 
particularly in the employment context.

The RCA made it much easier for 
companies to enforce noncompetes, espe-
cially against former employees. In pass-
ing the law, the General Assembly found 
that “reasonable restrictive covenants 
contained in employment and commer-
cial contracts serve the legitimate purpose 
of protecting legitimate business interests 
and creating an environment that is fa-

vorable to attracting commercial enter-
prises in Georgia and keeping existing 
businesses within the state.”3

It is undoubtedly true that more lib-
eral enforcement of noncompetes helps 
many employers; however, there is little 
evidence that proponents of the RCA 
considered the negative effects the law 
could have on Georgia’s economy as a 
whole. For example, while the law was 
being debated in the Legislature, a few 
members of the public, including this 
author, called upon Georgia lawmakers 
to consider studies that suggest greater 
enforcement of noncompetes can hin-
der overall economic development and 
entrepreneurial activity.4 These recom-
mendations for further research and 
analysis were largely ignored. 

Much has changed in the national non-
compete landscape since 2011 and many 
of the policies commonly cited as the ba-

sis for strict enforcement of noncompetes 
are now being heavily scrutinized by state 
legislatures.5 The massive job losses re-
sulting from the coronavirus pandemic 
may accelerate this trend, especially with 
respect to lower wage workers. 

In October of 2016, in response to a 
report released by the U.S. Department of 
Treasury, President Obama issued a call 
to action on “unnecessary” noncompete 
agreements.6 This call to action received 
support from elected officials in a few 
states, as well as from prominent social 
scientists who study noncompetes.7 The 
Trump administration has continued 
to scrutinize noncompete agreements 
and various bills have been introduced 
by Congress seeking to curtail the use 
of noncompetes.8

In addition, the Federal Trade Com-
mission (FTC) has been pulled into the 
national reassessment of noncompetes.9 
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Earlier this year, the FTC held a public 
workshop on possible rulemaking to de-
termine whether there is sufficient legal 
and empirical support to promulgate a 
rule restricting the use of noncompetes.10 

These developments demonstrate a 
growing national interest in reassessing 
noncompetes. This interest is perhaps 
partially fueled by a number of economic 
and social studies that support some of 
the cautionary pleas made by this author 
in 2011. Considering the recent national 
trend toward reevaluating noncompetes, 
as well as the introduction of new em-
pirical data related to noncompetes, the 
time may be ripe for Georgia lawmakers 
to revisit Georgia’s noncompete law and 
its impact on economic development in 
Georgia. To prompt discussion about the 
economic impact of Georgia’s noncom-
pete law, this article discusses some of 
these policy considerations. Addition-

ally, this article gives practical sugges-
tions for how Georgia’s noncompete law 
might be amended to effectively support 
employers without unnecessarily bur-
dening employees. 

Background
In most states, except those most hostile 
to noncompetes, the law typically allows 
for the enforcement of noncompetes as 
long as they are reasonable, requiring 
courts to balance the interests of employ-
ers, employees and society as a whole 
in making a reasonableness determina-
tion.11 This approach typically provides 
the courts with wide discretion in deter-
mining on a case-by-case basis whether a 
noncompete should be enforced, allowing 
increased flexibility in the law. Following 
enactment of the RCA, Georgia follows 
this approach. 

However, some scholars have ar-
gued that this reasonableness test for 
enforceability leads to inconsistency 
in enforcement,12 as well as the misal-
location of human resources, reduced 
economic growth, innovation and even 
employee performance.13 Further, some 
scholars have argued that a legal regime in 
which noncompetes are strictly enforced 
is inconsistent with the current state of 
the economy and the realities of the cur-
rent employment model in the United 
States, including the shift from employ-
ers promising long-term job stability in 
exchange for employee loyalty to a model 
comprised of job instability and increased 
employee mobility.14 Noncompetes “may 
also serve anticompetitive ends, includ-
ing limiting wage growth by restrain-
ing labor-market competition from 
product-market competitors, retarding 
product-market competition by reduc-
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Researchers at MIT and Harvard have 
concluded that states that enforce 
noncompetes tend to experience lower 
venture capital investment than states that 
proscribe enforcement, and that the strict 
enforcement of noncompetes drives away 
some of the “best and brightest.”

being used or disclosed. On the other 
hand, based on studies suggesting the 
availability of other legal mechanisms 
such as nondisclosure agreements, con-
fidentiality agreements and trade se-
crets statutes, as well as the inability 
of noncompetes to adequately protect 
trade secrets without overreaching to 
cover non-protectable information and 
without overly restricting job mobility, 
policy-makers should at least consider 
whether noncompetes are the most ap-
propriate way in which to protect an 
employer’s trade secrets from former 
employees’ improper use or disclosure.18 

What Impact do Noncompetes have 
on Economic Development?
Proponents of noncompetes argue that 
businesses are less likely to open offices 
or locate in jurisdictions where courts 
frequently strike down noncompetes 
and that this stems from concerns about 
their ability to restrict their employees 
from leaving to join competitors. Yet, 
some studies suggest that strict enforce-
ment of noncompetes may not be in the 
best interest of all businesses or overall 
economic development.19 Researchers 
at MIT and Harvard have concluded 
that states that enforce noncompetes 
tend to experience lower venture capi-
tal investment than states that proscribe 
enforcement,20 and that the strict en-
forcement of noncompetes drives away 
some of the “best and brightest.”21 Thus, 
highly accomplished executives may be 
more likely to locate in states that do 
not favor enforcement of noncompetes 
as they may believe they can maximize 
their compensation in those states. In 
addition, several studies suggest that 
enforcing noncompetes may inhibit en-
trepreneurs from starting new business-
es.22 These studies at least suggest that 
the historical rationale for noncompete 
enforcement should be reexamined. 

What Impact Do Noncompetes Have 
on Innovation? 
Proponents of noncompetes have also 
traditionally argued that they give busi-
nesses an incentive to engage in costly 
research and development activities, 
which lead to innovations in products 

ing information flows to competitors 
and preempting future competition from 
departing employees.”15 

The Policy Considerations

The Use of Noncompetes to Protect 
Trade Secrets
One of the primary arguments for the 
use of noncompetes in the employment 
context by employers is that they are 
necessary to prevent unfair competition 
through an employee’s misappropria-
tion of confidential information, trade 
secrets or other key competitive knowl-
edge learned through employment or as 
a result of training.16 While trade secrets 
statutes provide for injunctive relief for 
actual or threatened misappropriation of 
trade secrets, as well as potential damag-
es for actual misappropriation, this type 
of protection may sometimes be insuf-
ficient for employers as the damage may 
already be done by the time they are able 
to obtain an injunction.17 There is cer-
tainly a valid concern that neither trade 
secret law nor nondisclosure agreements 
provide the level of protection offered by 
noncompetes. Noncompetes can prevent 
an employee from taking a role with a 
competitor that would put the former 
employer’s trade secrets and other con-
fidential business information at risk of 
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and services, thereby making businesses 
more competitive.23 Without such pro-
tections, employers may be less likely to 
spend money on research and develop-
ment because employees could more eas-
ily walk away from the business and take 
their knowledge to a competing business.

Conversely, one study has found that 
stricter enforcement of noncompetes re-
duces research and development spending 
and capital expenditures per employee.24 
Other studies conclude that the enforce-
ment of noncompetes may actually reduce 
technological advancement, innovation 
and economic growth for businesses due 
to the lack of information spillover cre-
ated by employee mobility.25 Further, one 
scholar has concluded that the use of non-
competes as protection for intellectual 
property rights such as trade secrets may 
inhibit downstream innovation because 
former employees may be sufficiently 
afraid of becoming “enmeshed in litiga-
tion” as a result of using such information 
to engage in competitive activities, such 
as creating a competing enterprise.26 

What Impact Do Noncompetes Have on 
Employee Performance?
A newer argument against the strict en-
forcement of noncompetes in the em-
ployment context is that such enforce-
ment stifles employee performance. In a 
recent study, researchers found that sub-
jects in simulated noncompete conditions 
showed significantly less motivation in 
their jobs and got worse results on effort-
based tests. They conclude that restric-
tions on an employee’s future employ-
ment not only dim the employee’s later 
employment prospects, but also “decrease 
their perceived ownership of their jobs, 
sapping their desire to exert themselves 
and develop their skills.”27 

There is some evidence to suggest that 
restricted employees’ negative percep-
tions of their future market opportunities 
may be justified. According to another re-
cent study, employees who work in states 
where noncompetes are enforced gener-
ally accumulate less income than employ-
ees who live in states where noncompetes 
are not enforced.28 Scholars suggest that 
this is because the restricted employees 
are not free to pursue higher-paying 

opportunities when they come along.29 
Similarly, some studies suggest that in 
areas where noncompetes are regularly 
enforced, even employees who are not 
bound by noncompetes see reduced wages 
and employment opportunities.30

Suggestions for Reforming 
Georgia’s Noncompete Law
Given the state of the research, the ques-
tion that should be asked is whether the 
law surrounding noncompete agreements 
needs wholesale change or whether the 
occasional abuse of noncompetes is what 
really creates the problems (like unpaid 
interns and minimum wage sandwich 
makers). While abuses certainly exist and 
should be curbed, the studies referenced 
above suggest that Georgia’s noncompete 
law could be reformed to enhance the 
benefits of noncompetes while reducing 
the burden they place on Georgia’s em-
ployees. The reformation could include at 
least four major components. 

First, Georgia should consider express-
ly banning noncompetes for low-wage 
workers. Georgia’s current noncompete 
law does not clearly delineate which em-
ployees may be subjected to a noncom-
pete.31 While the drafters may not have 
intended for the statute to allow noncom-
petes against low-wage employees, there 
is enough room in the statute’s language 
to argue that these employees may be re-
stricted by a noncompete in certain cir-
cumstances. However, low-wage work-
ers typically are not privy to the type of 
information noncompetes are meant to 
protect, and even if they are, there are 
other less burdensome legal mechanisms 
employers may use to protect their infor-
mation. This rationale prompted several 
states to ban noncompetes for low-wage 
workers in 2019.32 Georgia should con-
sider following suit. 

Second, Georgia should consider re-
quiring employers to give employees 
and job candidates advance notice that 
they will be asked to sign a noncompete. 
Requiring employers to give employees 
advance notice would prevent the com-
mon scenario of new employees hast-
ily signing a noncompete on their first 
day of work and would give employees 

a chance to consider the implications of 
signing a noncompete before accepting 
employment.33 Relatedly, consideration 
should be given to offering existing em-
ployees something more than continued 
employment as consideration in support 
of a noncompete. This consideration 
might include a one-time payment, eq-
uity incentives, additional paid time off 
or something else of value.

Third, Georgia should consider adopt-
ing a relatively new approach, called “pur-
ple penciling” by some experts,34 when 
evaluating the enforceability of noncom-
petes. The purple pencil approach is a 
combination of a judicial modification 
approach, in which courts may “modify” 
a noncompete by rewriting its language, 
and a red pencil approach, in which courts 
simply void an overly broad noncompete. 
Under the purple pencil approach, courts 
must void a noncompete entirely unless 
the document shows an unambiguous 
intent to draft narrow restrictions on 
the employee, in which case, a court may 
modify the noncompete. 

Finally, Georgia should consider ex-
pressly empowering courts to craft broad 
remedial measures when an employee 
intentionally violates other legal obliga-
tions, such as a non-disclosure covenant 
or customer non-solicitation covenant, 
including, when appropriate, prohibiting 
the employee from working for a com-
petitor for a limited period of time. Some 
have referred to this as a “springing” or 
“time-out” noncompete.35 A springing 
noncompete is one that an employee is 
not initially subjected to by an employer, 
but may be imposed on an employee by a 
court if the employee violates another less 
restrictive covenant. By allowing courts 
to impose springing noncompetes, Geor-
gia employers will be encouraged to use 
less restrictive covenants with the assur-
ance that courts can impose more sub-
stantial protective remedies on dishonest 
and non-compliant employees.

Conclusion
The question of the extent to which 
noncompetes should be enforceable in 
the employment context appears to have 
no clear answer. On the one hand, em-
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ployers have a very legitimate interest 
in protecting their business assets from 
unfair competition by former employees 
and their new employers. On the other, 
employees, and the greater economy as 
a whole, have a legitimate interest in 
having the ability to change jobs and not 
being chained to a specific job as a re-
sult of their knowledge of information 
that may be used in a new position. The 
public also has a legitimate interest in a 
competitive marketplace. Accordingly, 
as a starting point, Georgia lawmakers 
should consider taking steps to reduce 
the use of noncompetes against low-
wage employees, to ensure employees 
are aware they may be asked to sign a 
noncompete and to encourage employ-
ers to use less restrictive covenants by 
empowering courts to more effectively 
deal with over broad noncompetes and, 
on the other hand, with dishonest or 
non-compliant employees. 
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