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Uber’s meteoric rise as a ride-sharing company over the past few years has not come without
controversy. Whether triggering taxi protests in cities throughout the world or coming under fire
after CEO Travis Kalanick joined President Trump’s economic council last year, Uber has often
been at the center of controversies that have dominated the headlines. Uber’s latest controversy
arises out of sexual harassment claims made by a former Uber female engineer. In a blog post,
the engineer described systemic issues of sexual harassment and recounted instances in which
she and other female employees were openly propositioned by a manager. By her account, when
she brought the behavior to the attention of Uber’s HR department, she was told the manager
would not be punished because he was a “high performer” and it was his “first offense.”

Kalanick quickly responded to the blog post, stating “What’s described here is abhorrent and
against everything we believe in. Anyone who behaves this way or thinks this is OK will be
fired.” Uber hired former U.S. attorney general Eric H. Holder, Jr. to conduct an investigation
into the sexual harassment claims. It remains to be seen if Uber’s attempts at damage control
will succeed or if this latest controversy will damage the company’s business.

This latest Uber controversy comes at a time when the Equal Employment Opportunity
Commission (the “EEOC”) has renewed its focus on workplace harassment. In June of 2016, the
EEOC’s Select Task Force published a “Report of the Co-Chairs of the EEOC Select Task Force
on the Study of Harassment in the Workplace.” The genesis of the study was the recognition by
EEOC commissioners that harassment complaints continue to flood the agency even though
liability for harassment has long been established, reputational harm from harassment is well
known, and an entire cottage industry of workplace compliance and training has existed for thirty
years. The Task Force’s Report seeks to reboot workplace harassment prevention efforts by
providing recommendations regarding harassment prevention policies and anti-harassment
compliance training.

On January 10, 2017, the EEOC released its proposed Enforcement Guidance on Unlawful
Harassment for public input. The proposed guidance was a companion piece to the Task Force
Report and explains the applicable legal standards for harassment claims under federal
discrimination laws. While much of the guidance deals with matters addressed previously by the
EEOC, the EEOC appears to be taking it a step further by making suggestions for employers,
including policy and training suggestions.

Both the Task Force Report and proposed Enforcement Guidance make clear that the EEOC does
not have all the answers to prevent harassment in the workplace. Rather, effective harassment
prevention requires input and active engagement from everyone, including employers,
employees, labor unions, academics, community leaders and attorneys.

The Study of Harassment in the Workplace: Making the Case for Creative Training

The Task Force Report is a comprehensive examination of the existence, causation, and costs of
harassment in the workplace. The Report’s key findings are that: (1) workplace harassment

38077085v.3



remains a persistent problem; (2) workplace harassment too often goes unreported; (3) there is a
compelling business case for stopping and preventing harassment; (4) prevention starts at the top
—Ileadership and accountability are critical; (5) training must change; (6) new and different
approaches to training should be explored; and (7) harassment in the workplace will not stop on
its own—it’s on all of us to be part of the fight to stop workplace harassment.

The Report focuses, in large part, on providing recommendations regarding anti-harassment
compliance training. Specifically, the Report recommends:

e Employers should regularly and in a universal manner offer anti-harassment compliance
training. The task force recommends employers dedicate sufficient resources to train
middle-management and first-line supervisors on how to handle and effectively respond
to harassment.

e The Report recognizes that effective training does not occur “in a vacuum” but must be
tailored to the specific workforce and workplace and to different cohorts of employees.
Put simply, when it comes to training “one size does not fit all.”

The Report emphasizes the importance of targeted and comprehensive training. Given the
emphasis on targeted training, employers may want to reconsider the use of generic or “canned”
training programs. Instead, employers should seek implementation of training programs that
specifically “fit” with their business and workforce. For example, the Report explores
“bystander intervention training,” which is a type of training specifically tailored to combat
sexual violence on school campuses.

The Proposed Enforcement Guidance on Unlawful Harassment: It Starts at the Top

Like the Task Force Report, the proposed Enforcement Guidance stresses that effective
harassment prevention at an organization begins at the top levels of leadership. This is premised
on the theory that workplace culture has the greatest impact on allowing harassment to flourish,
or conversely, in preventing harassment. Senior leaders in a company are the “cornerstone of a
successful harassment-prevention strategy” to create and maintain a culture of respect where
harassment is not tolerated. They are responsible for ensuring that those who engage in
harassment are held accountable—even star performers. In this regard, the EEOC notes that too
often employers make an improper cost-benefit analysis when faced with allegations of
harassment against a highly-valued employee. Employers are often tempted to ignore
misconduct for fear of costs to the company when, in reality, the cost of allowing harassment to
continue is far higher than the cost of losing a revenue generator.

The EEOC suggests such senior leadership may be demonstrated by clearly and frequently
stating that harassment is prohibited and will not be tolerated and by allocating sufficient
resources for effective harassment prevention strategies. Below are additional specific steps the
EEOC urges senior leadership to take to combat harassment:

e Ensure that the company has a comprehensive, easy-to-understand harassment policy that

is regularly communicated to all employees. Specifically, the policy should include an
unequivocal statement that harassment based on any legally protected characteristic is
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prohibited and will not be tolerated, a description of prohibited conduct that is easy to
understand and includes examples, details of the employer’s complaint system, and a
statement that retaliation is prohibited,;

e Ensure that the company has a harassment complaint system that is fully resourced, easily
accessible, and with multiple avenues for making a complaint. Additionally, the EEOC
recommends the employer have a process in place to ensure that the alleged harasser is
not presumed guilty before the investigation is complete and to inform the complaining
party and accused of the outcome of any investigation or corrective action to be taken.

e Provide regularly and effectively train employees about the policy and complaint system.
The EEOC recommends regular and interactive training that is conducted and revised
regularly, providing example of unlawful harassment, information about employees’
rights, and details of the complaint system.

While some of these suggestions may seem intuitive, the proposed guidance serves as a reminder
that employers should be consistently reviewing their policies and procedures and considering
revisions where appropriate.

Conclusion

As EEOC Chair Jenny R. Yang noted upon releasing the proposed guidance for public input,
“[h]arassment remains a serious workplace problem that is the concern of all Americans. It is
important for employers to understand the actions they can take today to prevent and address
harassment in their workplaces.” Almost one third of the approximately 90,000 EEOC charges
in both FY 2015 and 2016 included allegations of workplace harassment.

Given the increased focus on issues of harassment in the news and by the EEOC, counsel
representing employers should advise their clients to review their policies and implement
training programs tailored for their business. The scrutiny on workplace harassment is only
likely to increase, and employers should take a proactive approach to ensure their business
maintains a culture of respect where harassment is not tolerated.

Kenneth N. Winkler is a shareholder and Daniel H. Park is an associate in the Atlanta law firm
Berman Fink Van Horn P.C., where they handle business and employment litigation and provide
legal counseling to their corporate and individual clients. Their practice has an additional focus
on non-compete, trade secret and other competition-related disputes. This article is intended for
general informational purposes only. The article is not intended to constitute, and does not
constitute, legal advice.
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