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Welcome to the Spring 2011 edition of the Atlanta Bar Association Labor and Employment Law
Section Newsletter. We realize it has been some time since we last published the newsletter, but
going forward we are committed to publishing newsletters at least a few times per year. As the
newest member of the L&E Law Section Board and the one responsible for creating and editing the
newsletter, I appreciate the articles that were submitted by Hank Fellows of Fellows LaBriola, Leslie
M. Solondz and Regina M. Grattan of Seyfarth Shaw, Michael Sullivan of Finch McCranie as well
Publication
Atlanas Ken WinklerAand
Neal Weinrichof
of the
my firm.
I also want to thank Brantly Watts for her help in
ta
Bar
Association,
Labor
putting together this issue of the newsletter.
Employment
Law
Section
Please begin&thinking
about article
ideas
for the next newsletter. We will be soliciting articles
for it shortly.
Please also keep in mind the upcoming L&E Law section seminar: The New Employment Law
Puzzle: Putting the Pieces Together on March 17, 2011. This should be a great program that will
be highly informative to anyone who practices in the labor and employment arena.
Thank you again for the opportunity to serve you as a member of the L&E Law Section
Board. If you have any comments, suggestions, or criticisms regarding the newsletter, please
feel free to give me a call or send me an email. My telephone number is 404-261-7711 and
my e-mail address is bfink@bfvlaw.com.
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Information on the New SEC Whistleblower Program
By Michael A. Sullivan, Finch McCranie, LLP

The Securities and Exchange Commission
(SEC) is developing rules for the new SEC
Whistleblower Program mandated by the
Dodd-Frank Wall Street Reform and Consumer
Protection Act. Similar to the qui tam provisions
of the False Claims Act and the new IRS
Whistleblower Program, the Dodd-Frank law
incentivizes whistleblowers with rewards of
10-30% of monetary sanctions recovered in
SEC enforcement actions of more than $1
million. Dodd-Frank also created a cause of
action for retaliation by employers against
whistleblowers. Information about the SEC
Whistleblower Program is on the SEC website
at http://www.sec.gov/spotlight/dodd-frank/
whistleblower.shtml.

LE News

Atlanta Bar Association, Labor & Employment Law Section

Spring 2011

A New Day at OFCCP: What
Employment Lawyers Must Know

Labor & Employment Law
Section Board of Directors
2010-2011

By Leslie M. Solondz and Regina M. Grattan, Seyfarth Shaw LLP
Until recently, employment
lawyers could survive an entire
career without encountering
the Office of Federal Contract
Compliance Programs (OFCCP)
or navigating the laws and
regulations applicable to federal contractors and subcontractors
that OFCCP enforces. That is no longer the case. Under the Obama
administration, OFCCP is well-funded, well-staffed, strategic in
its efforts, and planning an aggressive regulatory agenda for 2011.
Under the guidance of Director Patricia Shiu, a former employment
litigator with the Legal Aid Society - Employment Law Center in
San Francisco, OFCCP is more thoroughly auditing contractors,
investigating potential discrimination, and seeking remedies for
aggrieved applicants or employees.
As a result, today’s employment lawyer needs at least basic
knowledge about OFCCP and the laws it enforces to be able to spot
issues or assist clients in the affirmative action arena. The following
is a practical primer describing the agency and the legal mandates
it enforces, explaining possible repercussions from noncompliance,
and providing information about the agency’s current focus and
regulatory agenda.
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What is OFCCP?
OFCCP is an agency within the United States Department of
Labor charged with ensuring that companies conducting business
with the federal government comply with certain nondiscrimination
and affirmative action obligations. OFCCP administers and enforces
three legal mandates: Executive Order 11246 (“EO 11246”), as
amended; Section 503 of the Rehabilitation Act of 1973 (“Section
503”), as amended; and the Vietnam Era Veterans’ Readjustment
Assistance Act of 1974 (“VEVRAA”), as amended. These mandates
prohibit discrimination against applicants and employees on the
basis of race, color, religion, sex and national origin (EO 11246),
disability (Section 503), and covered veteran status (VEVRAA).
Unlike other federal employment laws, they also impose specific
affirmative action obligations. Compliance with those requirements
is more critical than ever.
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What Affirmative Action Obligations Apply To Federal
Contractors and Subcontractors?
Basic affirmative action obligations under EO 11246 include
posting a prescribed EO notice, incorporating the EO 11246 Equal
Opportunity Clause in subcontracts and purchase orders, including an
appropriate tag line in advertising, notifying unions of the company’s
obligations under EO 11246, preserving all personnel records for
prescribed time periods, and making records and premises available
to OFCCP for inspection. These obligations apply to companies with
an aggregated total of $10,000 in federal contracts or subcontracts
during a single year.
Additional affirmative action obligations are required of federal
contractors or subcontractors with 50 or more employees and a
federal contract or subcontract of at least $50,000. Most significantly,
SEE OFCCP, Page 3
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If conciliation is not successful, OFCCP can refer matters to the
United States Solicitor’s Office, which may initiate enforcement
proceedings. Other penalties, which may be sought through
enforcement, include cancellation of a contract, cancellation of
payments under a contract, and/or debarment. Typically, OFCCP
does not seek those penalties through conciliation.

these contractors must develop and implement written affirmative
action programs (AAPs) for minorities and women, and they must
conduct adverse impact analyses on their hiring, promotion and
termination activity and analyze compensation data and practices for
possible indicators of discrimination.
Written AAPs under EO 11246 require, among other things,
categorizing the workforce into job groups, determining the availability
of qualified minorities and women in the recruiting area for each job
group, and comparing the racial and gender composition of incumbents
in the workforce to the compositions of the relevant recruiting pools. If
differences are statistically significant, contractors must set placement
goals and make good faith efforts - such as external recruiting activities
and internal training opportunities - designed to achieve those goals.
Contractors must develop an AAP for each location with 50 or more
employees, and individuals working at locations with fewer than 50
employees must be included in another location’s AAP.
Additionally, federal contractors and subcontractors with 50 or more
employees (except federally assisted construction contractors) must
develop written AAPs under Section 503 (for disabled individuals)
if it has a $50,000 contract and VEVRAA (for covered veterans) if
it holds a $100,000 contract that post-dates December 1, 2003, or a
$25,000 contract that pre-dates December 1, 2003. Currently, these
AAPs require less detail than AAPs under EO 11246. Other affirmative
action obligations under Section 503 and VEVRAA, such as listing
all open jobs with the appropriate state employment delivery service,
inviting covered veterans to self-identify, and posting certain notices,
apply at lower thresholds.
How Does OFCCP Detect Non-Compliance? What Is The Result?
OFCCP conducts compliance evaluations (audits) of contractors and
subcontractors to examine their affirmative action efforts and evaluate
whether areas of potential discrimination exist in the workplace. All
audits begin with a desk audit, during which OFCCP will review and
analyze the contractor’s written AAP and possibly updated transaction
data, basic compensation information, EEO-1 reports, VETS-100 or
VETS-100A reports, and collective bargaining agreements. Contractors
may receive additional requests for materials such as policies, personnel
files, sample subcontracts or purchase orders, applicant flow logs,
more detailed compensation data, evidence of outreach to protected
groups, names of veterans and disabled employees, company policies,
personnel files, and more. An audit may involve an onsite evaluation,
which may last one day, one week, or more. During an onsite visit,
compliance officers will tour and inspect the premises, review
additional documents, and interview human resources personnel,
members of management, and other employees.
Penalties for non-compliance range from figurative slaps-on-the
wrist to large financial recoveries or settlements to debarment. If a
contractor is found to be non-compliant, OFCCP will issue a Notice
of Violation, typically is accompanied or followed by a proposed
conciliation agreement. Conciliation agreements for technical
violations will require contractors to provide periodic reports of
compliance efforts to OFCCP. However, if OFCCP finds evidence
of alleged discrimination, it also will seek a “make whole” remedy
for aggrieved individuals, including back pay, lost benefits, and
interest and prospective relief such as hiring, promoting, reinstating,
or adjusting compensation. Financial remedies vary widely and can
reach the millions of dollars. Audits with allegations of discrimination
are comparable to class action lawsuits.
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OFCCP’s Current Focus
Based on OFCCP’s draft strategic plan for fiscal years 2010
through 2016, regulatory agenda for FY2011, and audit activity
in 2010, it is clear that the agency remains focused on increasing
enforcement efforts in the areas of pay equity, nondiscrimination
and affirmative action for covered veterans and disabled individuals,
and construction contractors. More explanation and some
recommendations for preparing your clients are provided below.
Compensation Practice and Pay Equity
Contractors and subcontractors have been required to analyze
their compensation for decades. In the recent past, OFCCP primarily
sought to identify contractors likely to have systemic compensation
issues. Today, the agency is expanding its focus in the compensation
arena and examining pay discrepancies among very small populations
SEE OFCCP, Page 4

The New Employment
Law Puzzle:

Putting the Pieces Together

Thursday, March 17, 2011
at the W Midtown Atlanta Hotel
7 CLE/1 E/3 TP/0 P
8:45 am - 5:30 pm
Reception to follow
Topics Include:
- Navigating the Minefield:
ADA/FMLA/WK/GINA
- Hot Topics in FLSA
- The Collision of MySpace, Your Space and
Our Space: Social Media Implication in Labor
and Employment Law
- Motions to Dismiss in the Northern District Post
Twombly/Iqbal
- The Plaintiff’s Deposition: Bootcamp
and Battle
- Covenants Not to Compete: A Post
Election Update
Register online or view more information at
www.atlantabar.org
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OFCCP, continued from Page 3
of employees (sometimes between only two employees holding the
same job title) as well as looking for systemic problems. Contractors
and subcontractors should be vigilant in conducting meaningful
compensation analyses and consult with counsel familiar with
OFCCP’s latest approaches and methodologies.

By Henry D. Fellows, Jr., Fellows LaBriola, LLP

Increased Emphasis on Veterans and Individuals With Disabilities
Federal contractors and subcontractors must engage in
meaningful outreach activities to recruit qualified veterans and
disabled individuals (and women and minorities) to apply for
employment. The agency is thoroughly investigating those efforts
with a fine tooth comb, in some situations conducting onsite reviews
for the primary or sole purpose of examining contractors’ outreach
to and treatment of people in these protected classes. OFCCP plans
to revise and strengthen regulations interpreting Section 503 and
VEVRAA in the near future.

Plaintiff Donna Maples, a former employee of Peachford
Hospital, filed the action alleging that Peachford Hospital
eliminated her part-time nurse position in violation of the Age
Discrimination in Employment Act of 1967 (“ADEA”), as
amended. Plaintiff Maples was employed as a part-time nurse
of Peachford Hospital from November 12, 2001, to January 11,
2009. Her duties included preparing initial assessments for patients
who were admitted on Saturdays and Sundays. She also helped
the Assessment Department with patients who were committed
during the overnight hours.
During late 2008, the Chief Executive Officers of Peachford
Hospital determined that Peachford Hospital was spending too
much money for a part-time nurse to help physicians prepare
initial assessments for patients on weekend days. He concluded
that this expense was operationally no longer needed because
the hospital had enough physicians working on the weekends.
Effective January 11, 2009, the hospital eliminated Ms. Maples’
position for financial reasons. Since that date, the hospital has not
hired anyone to replace Ms. Maples.
U.S. Magistrate Judge Walter Johnson, sitting as a District Judge
by consent of the parties, granted Peachford Hospital’s Motion
for Summary Judgment. In doing so, Judge Johnson relied upon
the U.S. Supreme Court’s decision in Gross v. FBL Financial
Services, Inc., 129 S.Ct. 2343, 2350 (2009). Judge Johnson quoted
the following language from the U.S. Supreme Court’s decision:
“’To establish a disparate-treatment claim under the … ADEA,
… a plaintiff must prove that age was the ‘but-for’ cause of the
employer’s adverse decision.’” Gross v. FBL Financial Services,
Inc., 129 S.Ct. 2343, 2350 (2009).
The Court noted that where, as in this case, there is no direct
or statistical evidence of age discrimination, the Court applies the
burden-shifting framework established in McDonnell Douglas
Corp. v. Green, 411 U.S. 792 (1973), and Texas Department of
Community Affairs v. Burdine, 450 U.S. 248 (1981), to evaluate
ADEA claims based upon circumstantial evidence.
The Court determined that plaintiff Maples satisfied the first
two elements of the prima facie case in that she was a member of a
protected class (i.e., female) who suffered an adverse employment
action and, given her long service in the part-time position, she
was qualified for it. However, the Court determined that plaintiff
Maples failed to satisfy the third element of her prima facie case.
Specifically, the Court determined that she “failed to produce
probative evidence from which a fact finder could reasonably
SEE SUMMARY, Page 5

Investigating Individual Complaints of Discrimination
OFCCP has authority to investigate complaints of discrimination
made by employees or applicants, although historically it referred
most complaints to the EEOC pursuant to a Memorandum
of Understanding. OFCCP now is taking a more active role
in investigating individual complaints. OFCCP complaint
investigations differ significantly from EEOC investigations of
charges of discrimination. Possibly the most striking difference is
that, unlike a standard EEOC investigation, OFCCP’s procedures
require the agency to conduct an onsite review as part of every
individual complaint investigation. Employers notified of
complaints filed with OFCCP should plan accordingly.
Construction Contractor Affirmative Action
OFCCP also plans to revise regulations applicable to federal and
federally-assisted construction contractors in 2011. Related to those
plans, the agency has increased the number and scope of audits of
construction contractors, and that trend is expected to continue.
As previously indicated, construction contractors currently have
very different affirmative action obligations under EO 11246, but
this may change in the future. In recent years prior to 2010, the
relatively few construction contractors who were audited underwent
a much more lax process than non-construction contractors. As a
result, many construction contractors have not paid attention to their
affirmative action obligations. This is an excellent time to remedy
any non-compliance.
Conclusion
Given OFCCP’s increased resources, strategy and current tactics,
it is essential that employment lawyers are equipped to help federal
contractor and subcontractor clients spot potential problems, ideally
before the client receives an audit notice. If you have questions or
are interested in obtaining additional information about OFCCP, the
legal mandates it enforces, current agency activity, or how you can
best assist clients, please feel free to contact the authors.
Leslie M. Solondz is a partner in Seyfarth Shaw’s Labor and Employment
Department, and she co-manages the OFCCP & Affirmative Action
Compliance Team. Regina Grattan, an attorney licensed in New York,
currently works for the Team as an affirmative action advisor.
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SUMMARY, continued from Page 4
conclude that her employer intended to discriminate on the basis of age when eliminating her part-time position.” The Court held:
“The record reflects that the employer’s intent was to eliminate an unnecessary expense, not to discriminate on the basis of
age.” (Emphasis added.)
The Court further stated that assuming that plaintiff Maples had satisfied her prima facie case, “the Court concludes that defendant
has articulated a legitimate, non-discriminatory reason for the discharge decision. Specifically, with the increase in the number of
physicians available on the weekends to conduct initial assessments, it was no longer necessary for Peachford Hospital to employ
plaintiff to conduct them. Eliminating a position to avoid an unnecessary expenditure is a legitimate, non-discriminatory reason for
an employment decision.”
The Court then stated that because Peachford Hospital has met its burden of production, the burden returns to the plaintiff to
prove that the articulated reason is a pretext for discrimination. The Court reasoned that “[t]here simply is no probative evidence
that Peachford Hospital’s business decision that it no longer needed plaintiff’s services on the weekends because it had sufficient
psychiatrists on staff to perform that job, was a pretext for age bias.”
The Court concluded: “Peachford Hospital gave an honest explanation of its behavior. Plaintiff has failed to submit probative
evidence that the decision was based on her age. Accordingly, because there are no disputed issues of material fact remaining for

11th Circuit Pattern Jury Instructions
Last year, the State Bar of Georgia Labor and Employment Section
established an Advisory Committee to make proposals for the 11th
Circuit Pattern Jury Instructions on employment law. Ottrell Edwards,
a section officer, chaired the committee. The section wants to thank the
below listed Committee members for their hard work, commitment,
patience, and input.

• Robert Dawkins, Regional Attorney, EEOC Atlanta District Office
• William D. Deveney, Partner, Ellerbee Thompson, Sapp &Wilson LLP
• Doug Duerr, Partner, Ellerbee Thompson, Sapp &Wilson LLP
• Amanda Farahany, Partner, Barrett and Farahany, LLC
• Nita Farahany, Appointee, Presidential Commission for the Study of Bioethical Issues
Associate professor at Vanderbilt University

• Lisa Golan, Partner and Owner, Lisa Golan Law Firm
• Curtis Mack, Partner, McGuire Woods
• Edwards Still, Founder and Owner, Edward Still Attorney at Law, Birmingham, AL
• Steven Wolfe, Associate, Buckley & Klein
The Committee worked tirelessly to make sure that all perspectives were represented. They spent well
over 25 hours meeting as a committee in person and anywhere from 3-4 weeks working on the instructions
individually and/or in sub-committees.
Again, the section thanks each of these members. The fruit of their work will be posted and available
on the section’s web page and can be downloaded by clicking here.
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The Game Has Changed: What Will Litigation Under The New Restrictive
Covenants Act Look Like?
By Benjamin I. Fink, Kenneth N. Winkler and Neal F. Weinrich, Berman Fink Van Horn P.C.

By now, almost everyone is aware of Georgia’s new Restrictive
Covenant Act, O.C.G.A. § 13-8-50 et seq. (the “Act”). Most
people also know the Act overturns more than one hundred
years of Georgia case law and drastically changes the dynamic
between employers and employees in Georgia with respect to
the enforcement of non-competes and other restrictive covenants
in employment agreements. What we do not yet know is how
disputes will be resolved under the Act.
With a new set of rules, non-compete litigation will likely look
entirely different. It is essentially a new season with a whole
new set of rules for litigators in this area, who will combat their
opponents with an arsenal of new (and mostly untested) arguments
and litigation strategies.
This article provides a hypothetical roadmap of how a matter
involving restrictive covenants governed by the Act might
unfold.
The Client Call (“It’s Time to Play Ball”)
Your secretary buzzes you. She tells you that Robert Cox,
the general counsel of one of your best clients, Bravos Field
Turf Corporation (“BravosTurf”), is on the telephone and needs
to speak with you about an urgent matter. Mr. Cox tells you
that Mason Heyward, BravosTurf’s youngest, but most prolific
salesperson, abruptly resigned two days ago and is now working
for BravosTurf’s primary competitor, Turf-for-Less Corporation
(“Turf-for-Less”). He also tells you that BravosTurf has learned
Mr. Heyward has been soliciting three of BravosTurf’s biggest
customers which he serviced while employed by BravosTurf
and which collectively are responsible for 40% of BravosTurf’s
revenue. BravosTurf is concerned Mr. Heyward is soliciting
or will likely solicit business from other BravosTurf customers.
BravosTurf views Mr. Heyward’s employment with Turf-for-Less
and his solicitation of BravosTurf’s customers as a potentially
very serious threat to its business.

You recall that you met with Mr. Cox and BravosTurf’s President
after the Act went into effect to discuss revising the non-competes and
other restrictive covenants in BravosTurf’s employment agreements.
You ask if Mr. Heyward signed a revised agreement. As you pose this
question to Mr. Cox, you open the file on your computer containing
the form restrictive covenant agreement that your firm drafted for
BravosTurf. You see it has both a non-solicitation covenant as well
as a non-competition covenant. You recall that BravosTurf chose to
include non-competition covenants in their new agreements, whereas
previously BravosTurf steered away from including non-competition
covenants due to the risk that they could be found unenforceable and
render the non-solicitation covenants in the agreements unenforceable
as well. You note that the non-competition covenant states that it
restricts the employee from working within one hundred fifty miles of
BravosTurf’s headquarters, which are in downtown Atlanta.
As you quickly scan the agreement on your computer, Mr. Cox
confirms that Mr. Heyward signed a new agreement. A few followup questions also confirm the agreement Mr. Heyward signed is
substantially similar to the one you are viewing on your computer.
You discuss BravosTurf’s options with Mr. Cox. The two of you
decide that you will send a stern letter to Mr. Heyward reminding him
of his obligations under the restrictive covenants in his agreement
and demanding that he immediately cease and desist from violating
his covenants through his employment with Turf-for-Less. You draft
such a letter. Among other things, the letter advises Mr. Heyward
that BravosTurf will pursue litigation and seek an injunction against
him if he does not comply with its demands and cease his unlawful
conduct. The letter also advises Mr. Heyward that BravosTurf will
pursue any other causes of action it has against him based on evidence
it has obtained or may obtain. The letter is sent that evening to Mr.
Heyward via overnight mail. You also send a letter to Turf-for-Less
informing Turf-for-Less of Mr. Heyward’s restrictive covenants with
BravosTurf and explaining that BravosTurf believes Turf-for-Less is
tortiously interfering with BravosTurf’s contractual relationship with
Mr. Heyward through its employment of him. Of course, your letters
also remind both Mr. Heyward and Turf-for-Less of their obligations to
preserve relevant evidence relating to BravosTurf’s potential claims.
The Initial Response From Opposing Counsel (“Assessing the
Other Team’s Line-Up”)
A few days later, you receive a letter from Scottie Boras, who
represents Mr. Heyward. The letter states that Mr. Heyward will not
comply with BravosTurf’s demands for a variety of reasons. The letter
reads as follows:
Your letter states that O.C.G.A § 13-8-50 et seq. (the
“Act”) will govern the enforceability of the restrictive
covenants in Mr. Heyward’s employment agreement.
However, Mr. Heyward is not an employee within the meaning
of O.C.G.A. § 13-8-51(5). He was not an executive employee
SEE GAME, Page 7
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and even if a court determines that enforcement of the
covenants would not impose an economic hardship on Mr.
Heyward (which we dispute), a court will surely not enforce
the non-competition covenant because the restricted
territory is patently overbroad. The new law requires that
the geographic territory in a non-competition covenant be
reasonable. See O.C.G.A. § 13-8-53(a). The one hundred
fifty-mile radius contained in the non-competition is
grossly unreasonable as Mr. Heyward only worked for or
represented BravosTurf in limited areas in close proximity
to metropolitan Atlanta (while O.C.G.A. § 13-8-56(c)(3)
states that the geographic “scope of competition restricted
is measured by the business of the employer [rather
than by where the employee worked for or represented
the employer]...”, this provision only applies “[i]n
determining the reasonableness of a restrictive covenant
that limits or restricts competition during the course of
an employment or business relationship...” O.C.G.A §
13-8-56). As the Act does not address what constitutes a
reasonable geographical restriction for post-employment
restrictive covenants, preexisting case law requiring a
territory to be limited to the area where an employee
worked for or represented the employer remains in effect.
See, e.g., Howard Schultz & Assocs., Inc. v. Broniec, 239
Ga. 181, 183, 236 S.E.2d 265, 267-8 (1977).
Even if the reasonableness test in O.C.G.A. § 13-856(c)(3) applies to post-employment restrictive covenants
(which we dispute), because BravosTurf itself does not and
has not done business throughout the area encompassed
by the restricted territory, the territory does not constitute
a “good faith estimate” of the maximum reasonable
restricted geographical area. O.C.G.A § 13-8-53(c)(1).
Further, although the new law allows courts to “blue
pencil” over broad restrictive covenants, because the
restricted territory is defined as “the area within a one
hundred fifty-mile radius of BravosTurf’s headquarters”,
rather than by listing the restricted counties or zip codes,
it would be impossible for a court to exercise the discretion
it has to modify the covenant by striking portions of the
restricted territory to make it reasonable. See O.C.G.A.
§§ 13-8-53(d); 13-8-54(b); 13-8-51(11). As such, the
non-competition covenant would not be enforced, in the
unfortunate event BravosTurf sought an injunction against
Mr. Heyward.
Notwithstanding all of these reasons why we believe
BravosTurf would not obtain any injunctive relief if it
pursues litigation against Mr. Heyward, Mr. Heyward
wishes to resolve this matter amicably. Please let me
know if there are certain customers BravosTurf wishes to
propose that Mr. Heyward not solicit for a limited period of
time. Perhaps this can be a starting point for discussions
concerning resolution of this dispute.

for BravosTurf. O.C.G.A. § 13-8-51(5)(A). He also was
not involved in research and development and he was not
and is not in possession of any confidential information
important to BravosTurf’s business. O.C.G.A. § 13-851(5)(B). He also was not and is not in possession of
selective or specialized skills, learning, abilities, customer
contacts, customer information or confidential information
which he obtained by reason of having worked for
BravosTurf. O.C.G.A. § 13-8-51(5)(C). Indeed, Mr.
Heyward disputes having such skills, learning, abilities,
contacts or information; as such, he is expressly exempted
from the definition of an “employee” under the Act.
To the extent Mr. Heyward has any such skills, learning,
abilities, contacts or information, he obtained such skills
while he was employed with Acme Turf Corporation
(“Acme”). He worked for Acme for several years before
joining BravosTurf, and he learned all information relating
to the industry as well as the customer relationships
referred to in your letter while working for Acme. As such,
Mr. Heyward is not an employee within the meaning of the
Act. The Act therefore does not apply to the employment
agreement between BravosTurf and Mr. Heyward. O.C.G.A
§ 13-8-52(a)(1) (“The provisions of this article shall be
applicable only to contracts and agreements between or
among: (1) [e]mployers and employees, as such terms are
defined in Code Section 13-8-51”).
Since the Act does not apply, preexisting Georgia case
law governs the enforceability of the restrictive covenants
in Mr. Heyward’s agreement. H.B. 173 §4. Under such law,
as I am certain a practitioner as experienced in this area
as you would acknowledge, the restrictive covenants are
patently unenforceable and constitute an illegal restraint
of trade. Mr. Heyward therefore will not comply with
your demands that he abide by these unlawful restrictive
covenants.
Even assuming that Mr. Heyward was an “employee”
such that the Act governs the enforceability of the
restrictive covenants and assuming that the restrictive
covenants are enforceable under the new law, a court
would not enjoin Mr. Heyward based on the non-compete
in the agreement because of the extreme economic hardship
that enforcement of the covenants will impose on Mr.
Heyward. Mr. Heyward has worked in the baseball field
turf industry since he graduated from high school and
would be unable to find work in a different industry. Mr.
Heyward has three children to support and a mortgage to
pay. His wife also recently lost her teaching job. He and
his family have resided in the Atlanta area for many years
and it would be extremely burdensome, both financially and
emotionally, to relocate his family, if he were even able to
find a position in the baseball field turf industry located
outside of the extremely broad, restricted territory in the
agreement. In light of these facts, we seriously doubt that
a court would enter an injunction against Mr. Heyward
to enforce the restrictive covenants, even if the new law
applies to him. See O.C.G.A. § 13-8-58(d).
Further, even if the Act governs the restrictive covenants

Analyzing the Issues (“The Scouting Report”)
After reviewing Mr. Boras’ letter, you reach for your file
containing your notes and marked-up version of the Act. You have
litigated several restrictive covenant cases with Mr. Boras before,
and you know he is not only very competent in this area, but he also
SEE GAME, Page 8
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53(C) (emphasis added). Thus, under the plain language
of the statute, Mr. Heyward need not have obtained his
skills, learning, abilities, contacts or information from
BravosTurf – rather, he could have learned those things
from any employer. While the drafters of the statute may
have intended something different, the language in the
statute is unambiguous. Thus, as long as Mr. Heyward
had skills, learning, abilities, contacts or information
which he obtained by reason of working for an employer
– no matter which one – shouldn’t the court consider him
an “employee” within the meaning of the Act?

has a reputation for being one of the most aggressive lawyers in
town. However, you also know that the Act created more questions
than answers, and you have doubts about some of the arguments
Mr. Boras has raised. Nevertheless, you want to review the statute
carefully before you discuss the letter with your client. You quickly
type the following list of the issues you feel you and your associate
need to get your arms around:
1) Was Mr. Heyward ever an “executive”? I seem to
recall Mr. Cox telling me that Mr. Heyward was recently
named the Vice President of Sales. Is that correct? If
so, this fact could quickly dispose of Mr. Boras’ dubious
argument that Mr. Heyward is not an “employee” under
the Act. O.C.G.A. § 13-8-51(5)(A).

5) Is Mr. Heyward able to show economic hardship? I
should consider retaining an expert to show that there are
plenty of job opportunities for Mr. Heyward. I should also
ask Mr. Cox what BravosTurf knows about Mr. Heyward’s
finances. Does BravosTurf have evidence we can use to
disprove Mr. Heyward’s “economic hardship” defense?
Do any employees of BravosTurf know the size of his
house? Does BravosTurf have any information about
the vacations he and his family have taken in the last few
years? Does BravosTurf know whether he or his wife own
multiple cars, and if so, what kinds? It sure would help our
case if Mr. Heyward lives in a big house in Buckhead, sends
his kids to private school and drives a BMW 7-Series.

2) Did Mr. Heyward have confidential information which
is important to BravosTurf’s business? If so, what was
the confidential information and does the information
satisfy each paragraph in O.C.G.A. § 13-8-51(3)(A)-(E)?
Further, in light of the statements in Mr. Boras’ letter, we
should specifically confirm that the information which Mr.
Cox believes is “confidential information” was disclosed
to Mr. Heyward or he become aware of it as a consequence
of his relationship with BravosTurf (O.C.G.A. § 13-851(3)(C)). We also need to ask him why the information
was important to BravosTurf’s business. Depending on
Mr. Cox’s responses, Mr. Heyward may qualify as an
“employee” under O.C.G.A § 13-9-51(5)(B). We should be
sure to get as much detail as possible regarding these issues
and others from Mr. Cox as we will want to include these
facts in BravosTurf’s Verified Complaint if BravosTurf
decides to pursue litigation.

6) Is Mr. Boras’ “territorial” argument incorrect? As
to whether the one hundred fifty-mile radius constitutes
a reasonable geographical territory under the new law
for a post-employment restrictive covenant, is Mr. Boras
trying to capitalize on some sloppiness in the statute?
O.C.G.A. § 13-8-56(2) and (3) provide guidelines for
the reasonableness of territories in covenants restricting
competition during the course of an employment or
business relationship. O.C.G.A. § 13-8-53(c)(1) and
(2) provide how an employer may adequately describe
territories in covenants restricting competition after
the term of employment, but do they speak to what will
constitute a reasonable territory in such covenants?
Does the statute leave room for Mr. Boras’ argument
that it fails to instruct as to what constitutes a reasonable
geographic restriction for post-term restrictive covenants
and that therefore the rules from pre-existing case law
must govern the court’s analysis of this issue? Isn’t it
more likely that courts will interpret the Act as easing what
constitutes and how a drafter can adequately describe
a reasonable territorial restriction? Contrary to Mr.
Boras’ contention, isn’t it unlikely a court will find the
geographical restriction in BravosTurf’s non-competition
covenant with Mr. Heyward to be fatal to the covenant as a
whole? See, generally, O.C.G.A. § 13-8-53(c)(1) (“...The
postemployment covenant shall be construed ultimately to
cover only so much of such estimate as relates to the ...
geographic areas actually involved within a reasonable
period of time prior to termination.”). In any event, it
will be important to gather information from Mr. Cox
about where BravosTurf conducts business and where Mr.
Heyward worked for and represented BravosTurf.
SEE GAME, Page 9

3) Did Mr. Heyward have selective or specialized
skills, learning, abilities, customer contacts, customer
information or confidential information? Assuming
BravosTurf contends he did have such skills, learning,
abilities, contacts, and/or information as I expect it will,
we need to discuss with Mr. Cox what evidence we can
use in the lawsuit and/or at an injunction hearing to
establish these facts so we can prove Mr. Heyward was
an “employee” under the Act.
4) Does it matter whether Mr. Heyward obtained his
skills, learning, abilities, contacts or information while
at Acme and not at BravosTurf? While O.C.G.A § 13-851(8) provides that a “key employee” means “an employee
in possession of selective or specialized skills, learning, or
abilities or customer contacts or customer information who
has obtained such skills, learning abilities, contacts, or
information by reason of having worked for the employer”,
O.C.G.A. § 13-8-53(C), provides that an employee is any
other person “... who or that has obtained such skills,
learning, abilities, contacts, or information by reason
of having worked for an employer.” O.C.G.A. § 13-8-
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with BravosTurf and Mr. Heyward will agree to a Consent Order
concerning the non-solicitation provision. Mr. Boras says he will
relay your offer but expects that while Mr. Heyward remains open
to agreeing not to solicit certain customers whom he and Turf-forLess are not already doing business with, if that is unacceptable to
BravosTurf and BravosTurf decides to file suit to try to enforce the
covenants, Mr. Heyward will likely just “take his chances” on the
outcome.
During the call, Mr. Boras states that if BravosTurf tries to
enforce the restrictive covenants through legal action, in addition to
the various reasons contained in his letter as to why the covenants
should not be enforced, Mr. Heyward will also assert a challenge to
the constitutionality of the amendment to the Georgia Constitution
allowing the Act to take effect, on the grounds that the language of
the enabling referendum was misleading and deceptive. You have
been aware of potential challenges to the referendum language but
what you have read in the non-compete blogosphere confirm your
analysis that this argument is an uphill battle. As you are discussing
this issue with Mr. Boras, you scribble a note on your legal pad to
have your associate begin preparing a bench brief on this issue for
the imminent TRO hearing.

7) Is Mr. Boras’ “blue pencil” argument incorrect? The Act
permits a court to “modify” a covenant that is otherwise
void and unenforceable. O.C.G.A. § 13-8-53(d). Under
the new law, to “modify” a covenant means to bring
about a “modification”, and a “modification” means the
“limitation of a restrictive covenant to render it reasonable
in light of the circumstances in which it was made. [A
modification] shall include: (a) Severing or removing
that part of a restrictive covenant that would otherwise
make the entire restrictive covenant unenforceable; and
(B) Enforcing the provisions of a restrictive covenant to
the extent that the provisions are reasonable.” O.C.G.A.
§ 13-8-51(11) and (12). Thus, while blue penciling may
be one tool at a court’s disposal to modify a covenant to
make it reasonable, it does not seem to be the only one. A
reasonable reading of the statute indicates the Act vests
courts with authority to take steps to modify a covenant
such that it is reasonable and can be enforced.
Strategic Discussion with the Client (“The Meeting on the
Mound”)
Having carefully analyzed the issues raised in Mr. Boras’ letter,
you call Mr. Cox. You walk him through your analysis of Mr. Boras’
letter and you obtain information from Mr. Cox to help you further
analyze Mr. Boras’ arguments. Based on information he provides,
you are confident Mr. Heyward will be considered an “employee”
under the statute as at a minimum he had access to names of
customers and price lists, both of which are identified as potentially
being confidential information under O.C.G.A. § 13-8-51(3)(E). You
also learn from Mr. Cox that Mr. Heyward earned at least $250,000
per year for the last five years, received a $130,000 sales bonus two
months before he left BravosTurf and took at least two international
vacations per year the last few years. He also lives in a nice house in
Alpharetta and drives a Mercedes E-class. Mr. Cox is thus justifiably
skeptical that enforcement of the one-year non-competition covenant
would cause Mr. Heyward any economic hardship.
Mr. Cox asks you his chances of obtaining an injunction against
Mr. Heyward. He also lets you know that BravosTurf is not interested
in resolving the matter unless Mr. Heyward and Turf-for-Less agree
to discontinue their relationships with the BravosTurf customers he
already solicited and Mr. Heyward agrees to enter into a Consent
Order whereby he agrees to fully comply with the non-solicitation
provision. You explain to Mr. Cox that while the Act is imperfect
and untested and allows lawyers representing employees to assert
some arguments against employers seeking to enforce restrictive
covenants, just as Mr. Boras has, you are confident in BravosTurf’s
right to obtain at least some injunctive relief if it chooses to try to
enforce Mr. Heyward’s restrictive covenants (though this could also
depend on what judge is assigned to the case). Mr. Cox tells you to
broach a resolution with Mr. Boras but to proceed with preparing
and filing a lawsuit against Mr. Heyward.

Preparing the Pleadings (“Bringing the Heat”)
You and your associate begin preparing a complaint, a motion
for temporary restraining order and preliminary injunction, and a
supporting brief. You pepper Mr. Cox and Mr. Heyward’s supervisor
at BravosTurf with e-mails about the details of Mr. Heyward’s
customer relationships, customer good will, and training. You
explain to BravosTurf that the Act requires an employer to plead
and prove the existence of one or more legitimate business interests
to justify the restrictive covenants and that your questions are
intended to gather information about how BravosTurf can establish
in its complaint that it has legitimate business interests. O.C.G.A. §
13-8-55; O.C.G.A. § 13-8-51(9)(C), (D), and (E). You tell Mr. Cox
one way that BravosTurf may establish it has a legitimate business
interest in enforcing the covenants is by showing that BravosTurf
has “substantial relationships with specific prospective or existing
customers, patients, vendors, or clients.” O.C.G.A. § 13-8-51(9)(C).
You tell Mr. Cox that while the Act is unclear as to what is meant
by a “substantial” relationship and while you know BravosTurf
is reluctant to specifically identify its customers or the financial
SEE GAME, Page 10

Do you have an article suggestion
for the Labor & Employment Law
Section Newsletter?
We want to hear from you!

Pre-litigation Negotiations (“Staring Down the Batter”)
You call Mr. Boras and tell him that BravosTurf is willing to
forego enforcement of the non-competition covenant if Mr. Heyward
and Turf-for-Less will stop doing business with the BravosTurf
customers that Mr. Heyward dealt with during his employment

Please contact Benjamin Fink
with your ideas & suggestions
at bfink@bfvlaw.com.
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referendum is unconstitutional and he has reviewed the order entered
a week ago by his colleague a few floors below which declared the
Act unconstitutional, a copy of which Mr. Heyward attached to his
brief. He says he respectfully disagrees with his brother on the bench
that the referendum was unconstitutional, but that he will not make
a final ruling on that issue and would allow further argument and
even evidence on it at a later stage in the case.
Judge Vincent hears the parties’ arguments, including arguments
based on the affidavit submitted by Mr. Heyward in support of his
economic hardship defense. Judge Vincent says he believes Mr.
Heyward is clearly an employee within the meaning of the Act but
has doubts that the geographical restriction in BravosTurf’s noncompetition covenant is reasonable. He believes some discovery and
presentation of evidence is necessary before he can rule on whether
it is over broad and if and how it should be modified. Picking up on
an argument you made, Judge Vincent says he is reluctant to decide
Mr. Heyward’s economic hardship defense without giving you the
opportunity to obtain financial documents from and depose Mr.
Heyward regarding his financial wherewithal. After admitting he
is unsure what the most appropriate interim relief to craft is, Judge
Vincent decides to enter a temporary restraining order permitting
Mr. Heyward to work for Turf-for-Less in a non-sales capacity and
enjoining Mr. Heyward from directly or indirectly violating the
non-solicitation covenant. Judge Vincent schedules a preliminary
injunction hearing for three weeks later and authorizes the parties
to conduct expedited discovery during that period.

reasons why BravosTurf believes its relationships with its customers
should be considered “substantial”, you believe it is important that
BravosTurf meet the prerequisites under the Act, particularly since
Mr. Boras and Mr. Heyward appear bent on defending aggressively
and will undoubtedly use whatever arguments they can conjure up
based on the Act to try to capitalize on any potential loopholes in
BravosTurf’s pleadings. To address BravosTurf’s concerns about
disclosing its customer relationships and financial information
regarding the relationships, you propose to Mr. Cox that you will
request permission from the Court to have the Clerk file BravosTurf’s
pleadings under seal. When he learns that including information
in the complaint which will satisfy the prerequisites under the Act
(including information showing that BravosTurf conducted business
throughout the one hundred fifty-mile radius for its headquarters
and that the geographic territory in the non-competition covenant is
therefore reasonable), will shift the burden of proof to Mr. Heyward
to demonstrate that the covenant is unreasonable, Mr. Cox approves
of your decision to try to file the action under seal. O.C.G.A. §
13-8-55.
Having spent the weekend preparing and finalizing the complaint,
motion, brief and supporting affidavits containing all of your
evidence, and your evidence regarding the customers Mr. Heyward
has taken, you send your associate to the courthouse on Monday
morning to file everything and to attempt to get a TRO hearing
scheduled. She also files the motion for expedited discovery you
have prepared given that you are certain you will want to quickly
conduct discovery regarding the defenses Mr. Boras has asserted
that Mr. Heyward will raise, particularly if the case moves forward
swiftly to a preliminary injunction hearing. Your associate returns
from the courthouse and reports that Judge Fay Vincent’s chambers
called Mr. Boras while she was there to confirm his availability for
a TRO hearing on that Friday.

Discovery (“Digging In”)
You and your associate spend the next three weeks embroiled
in expedited discovery. Mr. Boras takes depositions of two of
Mr. Heyward’s supervisors, one of whom makes some somewhat
damaging admissions regarding the areas in which BravosTurf does
business that you are concerned may pose a problem for enforcement
of the one hundred fifty-mile radius. The other supervisor gives great
testimony about the training, skills, and confidential information that
Mr. Heyward obtained while at BravosTurf.
You depose representatives of two customers whom BravosTurf
believes Mr. Heyward solicited and whom Mr. Cox says BravosTurf
is unlikely to ever win back their business. One of them admits Mr.
Heyward solicited them to move their business from BravosTurf
to Turf-for-Less. The other testifies his company approached Mr.
Heyward when they heard through the grapevine that he had left
BravosTurf and taken a position at Turf-for-Less. As this customer
offers this testimony, you recall that BravosTurf chose to have its
new non-solicitation covenants prohibit employees from accepting
unsolicited business. When you were revising the covenants for
BravosTurf, you discussed with Mr. Cox how under Georgia’s preexisting case law, a non-solicitation covenant could not prohibit a
former employee from accepting business from a customer without
any prior solicitation by the former employer and the Act does
not appear to have changed this rule. See, e.g., Waldeck v. Curtis
1000, Inc., 261 Ga. App. 590, 583 S.E.2d 266 (2003) (“…. a nonsolicitation provision may not contain a bar on the acceptance of
business from unsolicited clients”). However, you also advised
BravosTurf that, if a court ever applied the Act and found that
BravosTurf’s non-solicitation covenant could not lawfully restrict
its employee from accepting unsolicited business, the court could
also simply blue pencil the “acceptance” language out of the
SEE GAME, Page 11

The TRO Hearing (“The Payoff Pitch”)
You begin preparing your outline for the hearing. You include in
your outline responses to the various counter-arguments you know
are coming from Mr. Boras concerning why the Act does not apply
and why the Court should not enjoin Mr. Heyward. Mr. Boras files
his opposition brief that Thursday. As you are fortunately prepared
to address most of his arguments, the last-minute preparation is
modest.
You arrive in Judge Vincent’s courtroom on Friday morning.
Judge Vincent starts by telling the parties that he has read the parties’
briefs and that this case is not his “first rodeo” in the non-compete
realm. He tells the attorneys he has handled many of these cases in
his twenty years on the bench but none under the Act. As he says
he is pleased that the Act finally allows him to require employees
to honor and abide by the agreements they sign, you look out of
the corner of your eye to gauge the reaction of Mr. Cox, who is
attending the hearing with you. Judge Vincent also says he is equally
concerned that the Act may encourage employers to overreach in
their agreements because judges can blue-pencil covenants to make
them more reasonable. Your optimism turns slightly out of fear that
the Judge may think BravosTurf’s covenants are unreasonable.
Judge Vincent then states that he does not want to hear anything
further from the attorneys regarding the ballot referendum. He
says he has briefly reviewed Mr. Heyward’s arguments for why the
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explain that while you believe this error gives BravosTurf strong
grounds to appeal the order (or to cross-appeal if Mr. Heyward
appeals the injunction entered against him with respect to the nonsolicitation covenant), given the discretion judges are afforded in
entering injunctions, there is no guarantee of a reversal, as the
Court of Appeals may find it was within Judge Vincent’s discretion to
deny BravosTurf any injunctive relief based on the non-competition
covenant. You explain that until Georgia’s appellate courts provide
guidance on interpreting the Act, it is difficult to predict how the
appellate courts will decide this issue and others.
You also ask Mr. Cox to begin thinking through BravosTurf’s
strategy for moving forward in this case. You remind him that
since Judge Vincent has enforced the non-solicitation covenant, if
BravosTurf wishes to continue to litigate against Mr. Heyward, it
may pursue claims for damages against him for the business lost
from customers he has already taken.
You mention that while you believe Judge Vincent’s ruling on
whether he could have judicially modified the territory is wrong
and that you are confident that the Georgia appellate courts will
eventually vindicate your analysis of the Act with respect to this
issue, if BravosTurf wishes to err on the cautious side by revising
its agreements, it could revise its non-competition covenants to
specifically list the counties, cities or zip codes in which postemployment competition is restricted. You explain to Mr. Cox that
if the agreements are drafted in this manner, any extraneous areas
could unquestionably be stricken if the territory was ever found to
be overbroad. You ask Mr. Cox if he would like to schedule a time
to meet to discuss further revisions to BravosTurf’s employment
agreements.
Finally, you also tell Mr. Cox that later that day you are sending
him your firm’s month-end invoice for the case. You let him know
that the amount of the invoice is greater than invoices for the initial
stages of non-compete litigation matters that you have handled
for BravosTurf in the past. You explain to Mr. Cox that while the
Act makes it substantially easier for employers like BravosTurf
to obtain some injunctive relief against rogue employees like Mr.
Heyward, unfortunately, litigating non-compete matters under
the Act will more often than not be significantly more expensive
than litigating under Georgia’s pre-existing restrictive covenants
case law.

agreement. BravosTurf therefore chose to have its non-solicitation
covenants prohibit both solicitation and acceptance of business
from former customers. Nevertheless, you do not probe deeply
into this issue at the customer’s deposition, as to date Mr. Boras
has not raised this issue and you do not want to risk bringing it
to his attention.
Of course, you also depose Mr. Heyward. When at Mr. Boras’
instruction Mr. Heyward refuses to answer questions regarding
his finances, savings, and spending patterns, you are forced to call
Judge Vincent’s chambers with a request for a telephone hearing
in the middle of the deposition. When Judge Vincent finally gets
on the line and says he has only five minutes because he is in
the middle of a hearing in a death penalty case, you explain the
dispute and that you believe you are entitled to conduct a thorough
examination of Mr. Heyward regarding his finances given that he
has asserted that the court should not enforce his covenants due to
the economic hardship that would be imposed on him. O.C.G.A. §
13-8-58(d). Judge Vincent says he will not give you carte blanche
to examine Mr. Heyward regarding all of his finances and assets and
he believes you should limit your examination to what finances and
liquid assets Mr. Heyward has available to live off of in the event
that the court enforced the year-long non-competition covenant.
You and Mr. Boras spar over the meaning of Judge Vincent’s ruling
for the rest of Mr. Heyward’s deposition. After the deposition, you
promptly file a motion to compel Mr. Heyward to answer certain
questions he refused to answer, but with the injunction hearing
three days away, you are doubtful you will get answers to these
questions prior to the hearing.
The Preliminary Injunction Hearing (“The Bottom of the
Ninth”)
The day of the injunction hearing arrives. Both parties present
their evidence. Mr. Boras focuses his presentation on his arguments
that the geographic territory in the non-competition covenant
is unreasonable and that enforcement of the non-competition
covenant would impose a severe economic hardship on Mr.
Heyward and his family.
Judge Vincent expresses doubts that the one hundred fifty-mile
radius in the non-competition covenant is reasonable and asks for
additional briefing on the issue of whether its overbreadth would
render the non-competition covenant unenforceable in its entirety
because the territory cannot be “blue penciled” based on how it
is drafted, or whether he can reform the territory to an area he
finds is reasonable. The parties submit their post-hearing briefs
and competing proposed orders.

As this hypothetical shows, litigating restrictive covenant
cases under the Act will present a host of unknowns. There are
numerous legal issues raised by the Act, many of which are not
mentioned in this article, which will require appellate interpretation
and clarification and/or legislative revision. Furthermore, while
the Act makes it easier for employers to obtain some relief against
former employees, results under the Act are going to be inherently
unpredictable for quite some time. This lack of predictable
outcomes for cases litigated under the Act also presents a challenge
from a client management standpoint, as does the likely added cost
associated with litigating cases under the Act.
In time, practitioners in the area of Georgia restrictive covenants
law will of course know much more about litigation under the Act.
In the interim, while this article attempts to provide a glimpse
into what litigation under the Act might look like, practitioners
should expect the unexpected and anticipate a few curve balls
along the way.

The Order (“Post Game Wrap-Up”)
A week later, you receive an order from the court. You call Mr.
Cox to explain that Judge Vincent enjoined Mr. Heyward from
violating the non-solicitation covenant but declined to enjoin him
with respect to the non-competition covenant based on his ruling
that he could not “blue pencil” the geographic territory, which
he found to be overbroad. You tell Mr. Cox that you think Judge
Vincent’s ruling that he cannot “blue pencil” the geographic
territory and that the Act does not permit him to judicially modify
the territory to an area he finds is reasonable is erroneous. You
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