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espite some suggestions to the contrary, the rise of the Internet as a business tool does
not portend the end of limits on personal jurisdiction. The cyber-sky is not falling.

Rather, the courts are finding that the Internet merely provides another vehicle (albeit an electronic one) through which a party
may purposely avail itself of the privilege of conducting business in a foreign state and thus subject itself to jurisdiction in that
state. In some recent cases, the federal courts have analyzed the characteristics of this relatively new and expanding technology
under the Supreme Court’s existing personal jurisdiction precedent. Instead of changing the personal jurisdiction standard,
which is grounded in the Constitution, the courts have applied the existing personal jurisdiction standards to Interner activities.

One important circuit court opinion that recently addressed the question of personal jurisdiction in the Internet context is ALS
Sean, Inc. v. Digital Service Consultants, Inc., 293 E3d 707 (4th Cir. 2002), cert. dented 537 U.S. 1105 (2003). ALS Scan
addressed whether Digital Service Consultants, Inc. (*Digital”), a Georgia-based Internet Service Provider (“ISP”), was subject
to personal jurisdiction in Maryland based on purely Internet-related contacts. Digital was sued by ALS Scan, Inc. (“ALS”) as
an alleged contributory copyrighr infringer because it provided bandwidth to a co-defendant, Alternarive Products, Inc.
(“Alternative”), through which Alternative maintained its website. Alternative was posting photographs on its website that
allegedly infringed on ALS's copyrights in those photographs. Alternative sold memberships to access its website and, in turn,
the photographs, to people who had access to the Interner, including those in Maryland. In essence, ALS alleged thar Digital,
as the ISP, “enabled” Alternative to publish the allegedly copyrighted photographs on the Internet.

Digital had no knowledge of Alternative’s activities or what Alternative was posting on its website, and it had no control over
the content of Alternative’s website. Digital merely provided bandwith to Alternative and had no relationship or affiliation with
Alternative except through an arms-length customer relationship. Digital also did not select the photographs to be displayed
on Alternative’s website, did not know the photographs were being posted on Alternative’s website, and, importantly, received
no income from Alternative’s subscribers.

Digital did have a presence on the Internet through its own website, but this website was purely informative and did not permit
a person to use the website to enter into contracts with Digital, transfer funds to Digital, or otherwise transact business with
Digital. Digital also had no conracts with the state of Maryland other than through the Internet. It had no contracts with any
persons or entities in Maryland, derived no income from any persons or entities in Maryland, did not advertise its business in
Maryland, and owned no property in Maryland.

In the district court, Digital moved to dismiss the claims against it for lack of personal jurisdiction on the grounds that Digital
did not engage in any continuous or systematic activities in the forum state. The District Court granted the motion to dismiss,
and the Fourth Circuit affirmed the lower court’s ruling. In doing so, the Fourth Circuit adopted and adapred a “sliding scale”
approach to personal jurisdiction that is grounded in the minimum contacts analysis and was first articulated in the now-
seminal case of Zippo Manufacturing, Co. v. Zippe Dot Com, Inc., 952 E. Supp. 1119 (W.D. Pa. 1997).

Prior to engaging in the jurisdictional analysis, the Fourth Circuit in ALS Sear acknowledged that advances in technology do
not “eviscerate the Constitutional limits on the State’s power to exercise jurisdiction over a defendant.” ALS Scan, Inc., 293
E3d at 711. The Fourth Circuit also noted that the Supreme Court had previously addressed the effect of technological
advances on the limits of personal jurisdiction in Hanson v. Denckla, 357 U.S. 235,78 S. Ct. 1228 (1958), and recognized that
the “limits on the Stare’s power to exercise personal jurisdicrion over non-residents must be maintained despite the growing ease
with which businesses connect across state lines.” ALS Scan, Inc., 293 E3d at 711.

The Fourth Circuit’s jurisdictional analysis began by rejecting the “general principle thart a person’s act of placing information
on the Internet subjects that person to personal jurisdiction in each state in which the information is accessed . . . .7 ALS Scan,
Inc., 293 E3d at 712." To hold otherwise, the Fourth Circuit reasoned, would vitiate the defense of personal jurisdiction and
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