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IMMIGRATION LAW 
HOW IT IMPACTS YOUR
EMPLOYMENT PRACTICES
PART I

I. 	 INTRODUCTION
	 Since September 11, 2001, the issue 
of undocumented aliens has become a 
national hot button.  In the past year, the 
concern has escalated significantly.  De-
bates over immigration fill the talk radio 
airwaves. Newspaper headlines across the 
country scream of immigration reform on 
both national and local levels.  Tens of 

thousands of immigrants have protested 
on the streets. The government has con-
ducted raids and arrested employers for 
harboring illegal aliens.  
	 Earlier this year, a two-year investi-
gation into the use of illegal aliens in the 
Northern Kentucky home-building trade 
led to the arrest of a contractor who was 
charged with harboring illegal aliens.   In 
response to the raid, Immigration and 
Customs Enforcement (ICE) issued the 
following warning:  “ICE has no tolerance 
for corporate supervisors who harbor il-
legal aliens for their workforce and deny 

labor opportunities for legitimate Ameri-
can employees. . . This enforcement action 
demonstrates how we will use all our in-
vestigative tools to bring these individuals 
to justice, no matter how large or small the 
company.” 
	 For employers, particularly those in 
the construction industry and other in-
dustries that have traditionally relied on a 
large immigrant work force, these develop-
ments are of great concern.  It is clear that 
employer hiring practices will continue to 
be closely monitored and that the penalties 
for employing unauthorized workers will 
increase.  This article is the first in a two 
part series that will provide a quick primer 
on the key issues you need to be aware of.
II.	 THE IMMIGRATION REFORM AND 
CONTROL ACT
	 A.	 The Immigration Reform and 
Control Act Requires Verification of Eli-
gibility for Employment in the United 
States
	 In 1986, Congress enacted the Immi-
gration Reform and Control Act of 1986 
(IRCA). IRCA, as amended, makes it un-
lawful for any employer to knowingly hire 
a worker who is not authorized to work 
in this country.   The Act was designed to 
control illegal immigration by deterring 
employers from employing unauthorized 
workers and eliminating employment op-
portunity as an incentive for unauthorized 
persons to enter the U.S.  Under IRCA, all 
employers in the United States, regardless 
of size, are required to verify the identity 
and the employment eligibility of all new 
employees by recording such information 
on Form I-9.  
	 To enable the employer to complete 
the form, workers must present docu-
ments that establish both the worker’s 
identity and eligibility to work. Workers 
generally must be allowed three business 
days from the time of hire to produce doc-
umentation, and they may not be required 
to produce any documents until they have 
actually been hired for a position, unless 
all workers are asked to do so at the same 
point in the hiring process.   The I-9 form is 
the form that must be timely and properly 
completed by the employer.
	 When an employee’s work authoriza-
tion expires, the employer must reverify on 
the I-9 form that the worker is still work-
authorized and must do so no later than 
the expiration date indicated on the em-
ployee’s work authorization.  
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	 B.	 Recordkeeping Requirements 
and Recommendations
	 Employers are required to retain I-9 
forms for three years from the date of hire 
or one year after the date of termination, 
whichever is later.  While there is no ex-
press statutory or regulatory requirement 
that I-9 documents for active employees be 
stored separately from other documents 
related to the employee’s employment, it 
is prudent to do so.  I-9 forms should also 
be kept separate from employee personnel 
files to help avoid charges of discrimina-
tion based on the information contained 
on the forms concerning an employee’s 
age and/or national origin. 
	 D.	 Copying Documents
There is no requirement under federal law 
that the employer copy documents pro-
vided by workers to establish their identity 
or employment eligibility, though some 
states are starting to require this (Colorado 
recently passed legislation requiring cop-
ies to be maintained).   If copies of docu-
ments are made, the copies must be kept 
with the I-9 form.  Maintaining such docu-
ments may help defend a claim that the 

employer accepted fraudulent documents.  
Maintaining documents will also allow you 
to conduct self-audits easier. 
	 E.	 Verification of Eligibility
The anti-discrimination and document 
abuse provisions of IRCA prohibit em-
ployers from rechecking an employee’s 
employment authorization documents 
except in very limited situations.  Once 
the I-9 process is completed, the employer 
has fulfilled its duty to ensure that it em-
ployed an authorized worker.  No further 
action is required by the employer, unless 
the employer receives “actual or construc-
tive knowledge” that an employee does not 
have employment authorization.  What 
constitutes actual or constructive knowl-
edge is discussed below.
	 F.	 Audits of I-9 Forms Completed 
by Third Parties
	 If you have retained a third party to 
recruit or secure employees and you have 
concerns that this third party has not 
properly completed the I-9 forms, you may 
review them along with any supporting 
documentation.  If any changes need to be 
made, they should be initialed and dated.  

If the information provided is not suffi-
cient, you should re-verify the information.  
To avoid any discrimination claims, you 
should audit all I-9 files completed by the 
third party. 
	 G.	 Use of Independent Contractors 
	 Employers are generally not required 
to verify the employment eligibility of 
workers who are clearly independent con-
tractors or employees of independent con-
tractors, and who do not work under the 
direction or control of the employer.  How-
ever, an employer may not knowingly use 
an independent contractor relationship to 
obtain the services of unauthorized work-
ers; if the employer knows or has reason to 
know that the contractor uses such work-
ers, the employer will be liable for IRCA 
violations.  
	 Including an employment verification 
clause in independent contractor agree-
ments is one way to avoid liability. Such 
clauses typically require the independent 
contractor to warrant that it has verified 
the employment eligibility of all work-
ers, that verification documentation has 
been completed, and that the independent 
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contractor’s employees are authorized to 
work in the United States.  It is also com-
mon for a contractor to attempt to secure 
an indemnity provision under which the 
independent contractor agrees to defend 
and indemnify the employer for any liabil-
ity arising out of claims that the contrac-
tor’s employees are unauthorized to work.  
Since immigration reform has been placed 
in the national spotlight, more and more 
employers are requesting subcontractors 
to provide copies of I-9 forms pertaining to 
each individual worker placed on the em-
ployer’s premises or worksite. Employers 
who do not research the contractors they 
utilize do so at their peril. 
	 H. 	 IRCA Penalties 
	 IRCA provides an array of penalties for 
employment violations. 
	 •	� An employer who has committed 

“paperwork violations” for mistakes 
in completing I-9 forms or failure to 
maintain I-9 records is subject to pen-
alties of $110 to $1,100 for each viola-
tion. 

	 •	� An employer who knowingly hires or 
continues to employ foreign nationals 
not authorized to work in the United 
States is subject to first offense civil 
fines of $275 to $2,200 for each un-
authorized worker, and fines of up to 
$11,000 for subsequent offenses. 

	 •	� If it is established that the employer 
has a “pattern or practice” of know-
ingly hiring or continuing to employ 
unauthorized workers, criminal penal-
ties, including fines and prison terms, 
are possible. 

	 •	� Employers who commit document 
fraud – e.g., fraudulently completing 
an I-9 form or knowingly accepting 
a forged or counterfeit document for 
verification purposes – are subject to 
first offense fines of up to $2,200 for 
each occurrence and up to $5,500 for 
subsequent offenses. 

	 •	� Employers who knowingly hire or con-
tinue to employ unauthorized workers 
may be barred from participating in 
contracting relationships with the fed-
eral government. 

	 IRCA penalties may also be assessed 
against an employer who uses unauthor-
ized workers through a relationship with 
an independent contractor and who knows 
or had reason to know that the workers are 
ineligible for employment in the United 
States.

III.	 CONCLUSION
	 In sum, the burden of the immigra-
tion problem in our country will continue 
to shift to employers.  Failure to under-
stand and follow the rules can result in 
significant liability that includes criminal 
sanctions.  Implementing and following a 
policy to ensure compliance is essential to 
the continued operation of your business.

	 Benjamin I. Fink is a shareholder in 
the Atlanta law firm Berman Fink Van 
Horn P.C.   For questions or comments re-
garding this article, Ben may be reached 
at (404) 261-7711 or bfink@bfvlaw.com.  
This article is intended for general infor-
mational purposes only.  The article is not 
intended to constitute, and does not con-
stitute, legal advice.




